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C. A S E 


AIICIUED AND DETERMINED 



J 


1815. 


C/Oiirt ol’ KING'S BENCH, 


Eiister Term, 

in die P’iftv-fiOh Year of the Reign of *Georgk III. 


Beckett and Another, Assignees of Mauv' 

» Gouj.d, Widow, a J3ankni])t, ‘aiiuhist Hau- 
DEN and Another, (r/) 

f^pnOMAS Lucus Whecln\ heilij, seised in fee of 

• tertiiiu estates and plantations in die i&land ol‘ «it:'>ns, landi, 

, f, , . .,11 11 1- / tt'iicnicnls, nc- 

St. Chnstojihery by Ins will, dated the 1st o\ J'ew'uayj/ fi-.>cs, sirves, 

cictlc pta/Ua- 

tlons, Mock, utensils, aiul lu.i<i>;t.inicnts in tiie i,hnd of St.JCifis, to 'lolo to f/. B., hk 
heirs f'tecutois, &c , accouliuj; to the iialure an,I quality thueol. to the use that 
should fuse oiKt clear annuity or iciit-thaipo ol ijrV- t.n !>i, idf, to bo issii ng out) | 
iiiil pi int.it'oiis, See., and snh|ttt to and tl'.a’pi-ah'c' as .<loi-csai<i to the asr ot y. It , his hCf i 
eiifcuto's, &c. according to rho natutc and quality ol tlu- pieii.: es. CoJir il, iccttrig j 1 
diaihnt h' 11 , dt-vix’il the said .iiinu*ty lo trii'teisin finst U i Ai G loi !i!e, robeiafl j 
out of his said plantations and c^fatc'-, and pud iii same-n'annti and wnh hi,,, u.uc# -■>' 
asdiucted irriavonr of B. Second lodicil itvokf! Lh i' put of fiist in winch ‘c luO 
gnen lo J\l G. lie/ pti aim . and instead thci''OI hr pav Z'^l. pi \ inii. 10 C. for 
hfr. '1 liiid c'I f d n I'okrd that put ol will in "hich lie'Icvi-rd to y. i’ i'l In, esMte 
and ptoptitv III •‘'t. Klin, and ihclaird the mut; void, .inj gavt arid hcipicatlied the said 
piop'rty to y B- 111 (ti. Hi Id tlijt the .iinni'ty giis-n to Al. G. hy th, tst cod'cil oas 
not icvokcd by tlie la t eoduil, noi itdiiccd l.y the 2 d co nril, ilit id ii'ditil not biing 
esi'iiitcd accoidiiig lo the Malutc ol Ini.dt, wliuh is m loicein the said island ol ;S/ 
Chmiofht.1. 

(rt) This case was aigiied ai" .Scrje.ants’ Inn before last IliLny term. 

VoL. IV. B 178^, 
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1786, duly executed to pyss freehold e&tates, devised 
Beach all and singular his plantations^ landSf tcne^ 
mentSi negroes^ slaves, cattle jdanfotioyis, sh^k, utensils, 
and hereditaments, xmih their and eveiy of their appui~ 
tenants, in the island of St. Christojiliev, to hold the same 
to ike said J. Bcach^ his hens, exj^cutors, administrators, 
and assigns 1 aspect help, according to the'nature and 
quality thereof, to the use and intent that W’^in. Beacli, 
brother of the said J. Beach, and his assigns, should have 
and take one clchtr^ annuity or yearly rent of i^ol.for 
and during the teim of his natural life, to be issuing and 
going out if and charged upon the said planu tinns, 
lands, tenernents, hereditaments, and jnerntsrs in the said 

* r 

islarulof St. Chi ibto]iher, and every or any part thereof, to 
be pa.d iVee of all taxes, ixc. by quarterly payments, &C.9 
and in proportion if tlio said B*. B. should Imppen to 
die l)efore the quainter day, w :tli power of distress tmd re¬ 
entry for non-payment of the same: and a^ to the said 
plantations, lanJs, tenements, negroes, sl.ivcs, cattle plarf- 
tafions, stociv, utensils, hereditaments, and premises, sub¬ 
ject to and chargeable as aforesaid, to and for the only 
proper use and beliool’ainl lienellt of the said J. Jliach, 
his heirs, cxetuiors, administrutors, an^l assigns respec¬ 
tively, according to the nature and qualilyofthejirennses. 

And the tcstatiir, after tlevising all the residue oi’his 
real ami persrjnal estates, subject to certain charges nnd 
upon ceilaiu 1 ni 4 >., I'Lo ehaigcd tin-said plantations, 
lamLs, I'-nemenl , JKgjo'N, sla\es, <':Utle plantation^, 
stock, uienjds, heieditaimnts, and pumises, .so by him 
given to t/. Beiuh, but viihout ptijiniice to the said 
annuity or yeaiiy lent-ehaige oi J50A limited to ff. 
Beach, with the payment of 50c/. for and towuivls 
tnaking good a moiety of any delicicncy in tite funds 
directed to be applied to such charges nnd trusts, or in 


ca^'. 
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IN THE Fifty-fifth Year of GEDllGE III. 


rase a less sum should be siiflicieiit, with the payment, i8tj, 
of such Icfs sum, to be raised by mortgage or sale, 6 cc» 
A^ter^^'ar<^s the testator, by a codicil to his will, 
dated the 27th oi' Marr/i 1789, duly executed to pass 
freehold eb«ttes, reciting the <leath ol’ /F, Beach ^ devised 
as follows': “ AW I ilo therefore herebij ^ive and he-' 1st codicil 


BteititTr 

(igohitt 


queath the annuity or yearly i cntH^harge of 150/., •ichich 
hy my said ivil/ was limited and diieitcd to he paid to 
the said W. Eeach, /«/ and during th' term of his. 
natural life, out of fdl^ and singid'.'^' mjj planlutions, 
land!), tenements, "sioefe, utensih, fun tdiiavienh, and 
estates, situate^ being in the island of 8t, 

Christopher, to \V. Withers and F. luu'teseue, in fins! 
fir the sole and sepaiale use and hi tuft o/’Mury Could, 
\efe of, c^r. for and dining fh". A >')■• of fee naitiud life, 
and xvhieh 1 direct to he niised out if, mji caa! jilindalions 
and estates, and to be paid t /i sa.d .. leh 01 the 
survivor oj them, or tis hn.'i, ly tu-ii qnaij’ / [y jia /men!.'., 
oifthe same feasts or days, and Xio'h t>a mihe /'ct.-w and 
remedies in cx't'i i/ te.sjeif as tin said ani.iolii ei trrriy 
reui-efiargt tu/s by my said i^d! il'/eLhd fn 'u- lui-cd out 
of the said estate, and [ci'd to (tie said ^V^ ilo u’li liuiing 
bis /{A'.” And he directed llu‘ ((; p:ty die b.uDu 

to M. Gonld or her appt)ii'le<‘, fn e IVoin all eontroul oi 
her luisbantl, &.e., and that her or fheir icccipt duud.i 
be a ^u^licient di-eharge. And ftorn and iimnedii ii ly 
after the decease of A/. Cionld he liuaeby g;oe the hke 
annuity or yearly sum of 15c/. to tlu* slid lrii.,tees ami 
their heiis, in triel ioi the bene/it «*f Ji. Gonfd, second 
son of the s'.ill i\i, (loidd, for and iliuiug the term ot 
his natural life, and which ho thereby charged upon 
his saiil plantations and estates in the said island of 
St. Christopher, and every part thereof and directed the 
same to be paid thereout to him by even quarterly puy- 

13 2 inents 
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CA'SE.S IN EA«TEll 

incuts on tlu3 saiiio tliiys )r lijncs aiul vvitli llic saflie 
powers and leniodiL’s in cvcjy respect os llio ‘-aid an¬ 
nuity or year]}' sum oF 150/. was in au’M In liis will 
limited, directed, or a])])oiiited to be paid to tljc saitl 
W. Beach during his liFe; and iF the said IV. Gould 
siiould be under 21 at tlie tim^' oFhis motliorr.s liecease, 
tiicn a sufficient part thercor For his inahitenance and 
etlucation during his minority, and the residue to be 
laid out at interest, and accounted For nIn n he should 
come oF age. And he thereby also n voked the aj)- 
janntment oi' 7'. J^hminier as *me of the executors ol 
and in Ins sairl nil], and aj)poin|ied llie iV. fVi- 
thcis and /}jj/ rs'f uc eveentors oF hi.i saiil will, in 

place oi‘the ;^ald IV. H-uih, ilcc('ased, anti the said 
T. Plummet and subiect to tiie several alterations and 

\ •* II 

1 evocations theieinln F t e made, he in every other re- 
sjX'Ct rallied :',nd conHiiued hi:i said last svill, ninl 
directed tli.it to be added as a codicil thereto. After¬ 
wards the i(stator, i)y another codicil, dati'd the 2^tii 
‘oFO/^/'/'i,- 179c, and xduch lias puldishcd fnj him tn the 
ptrsetice ry o ic x<.ifiiess onhj., revoked and made void 
that part ol ilie Former codicil in which lie had given to 
3/. Gouhlf and aFter her death to her 2d son ji'. Gould 
h»r his life 150/. per ann., and instead tlieicoF he gave 
the sum oF 2c/, per ainu only to the said M. Gould For 
her lire, and not to be continued to her said 2d son 
IV, Gould alter her death. Afterwards he made a 3d 
codicil to Ilia will, dated the 30th of Z)rcc/«i67 1790, 
duly fX('cutcd to pass freehold estates, which codicil is 
as follows: “ 1 Thomas Lucas Wheeler do tevoke that 
purl of mij xdll in vdiiek 1 gave and demised to John 
Reacli all vuj estate and property in the island <>f St. 
Kitts, and do dcclat c hy this codicil to my said xtoill that 
the said Icfpiest is made null and void i and I give and 

10 becpncaih 
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to imj iniabhihle friend Josrph Paice, Eaq, to him and 

* t , 

fiis har<iJvr tver"' The statute of frauds and perjuries 
wav, at the date of the 2(1 codicil, and still is in force 
in ihc inland St. Clnii>tophcr. The testator died in 
Juno 1792, and Al. Gould assigiu'd the annuity to Tho^ 
mas Holluxtwj, by way of mortgage by indenture, on the 
i6t\i Jainunjj 1796, and in Seplcmbet 1797 was duly 
declared a bankrupt, and the plaindlls arc the as- 
signcc';. Afterwards, by order of tlic Lord Chancellor, 
the annuity and all arrears ihenjof were, at the in¬ 
stance of T. HoUo'waij, and with the consent - of 

% 

die plaintiffs, put up to auction, aiui the piaintiflv, 
as Midi assig*u‘es, became the purchasers, in trust foi 
(]n;ii-tivc>s and the ('tlr-r cicdijoi-: .ind b\ Indenture, 
(land the i7tli Alaxh loCi, bcLwceii llie said 7 ’. 

f * 

//('AViC'/y of the one jiiiU .mil the |'lanitiffs ol the 
Oilier, llie said annuily and all arii'ai'v wen* as-igned 
to the jilaintiffs absoUildy in trust for themselvts 
and the other eieditois ol' the saal bankrupt, 'J he 
plaintiff''', as such assigiii'cs, filed tlieir bill in ChancJ’ry 
ag'iinrA the defendants N. Harden and Joseph J^aice, 
to eompil pa\ ineiil ol the said annuily, and upon 
the hearing oi' llie cause 'tlu' Mailer of the llolls 
directed this case to be submitted to this Court for 
Jtheir opliiioii upon the ft»l]ov\ing ipiestiun ; 

Wliellier the annuity of j 70/. mentioned hi the will, 
and given by the 1st codicil of the testator to M. Gould, 
was rcvolccd or reduced hy all or any of the subseijiient 
codicils. 


Beckett 

Haiiusn, 


J. JVarren, lor the pl.ainliirs, argued, ist, that tlie 
annuity to M. Gould was not revoked by the 2d codicil, 

B 3 by 
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by reason that the annuity was primarily eliargcd npd« 

the land, and tlierefore tlie 2d codicil was not well 

executed to revoke it. 'Eliat tlie annuity to M. G. was 

primarily charged on the laud, he said, was jilaiii IVom 

the will, which gave it lo W. B. to he issuing and goi?ig 

out o/\ and charged iqjon thejdaii/alious, /u?ids, CvC., and 

the I si coiUcil gives the anmiity to A/. G. which was by 

the will given to JV. B. And so the 2d codicil is not 

w'cll executed to revoke it; because tlie rule, as laid 
% 

down by Loid Ilardwicke ivi Bmdcncll v. Bough- 
ion («), is, “ that as no devise of lands can b" made but 
with .such solemnity as is dii’cctcd by the status* of 
frauds, so it is ecjualjy clear, where a sum of niomy is 
given originally and primarily out of land, a will with 
that charge must be executed,with the same solemmty; 
and the rule is the sainc Avitli respect to a revocation 
of a sum of money cliargeil by a will upon lands; 
it must bo revoked iti the same manner.” At aril 
events, siijjposiiig the 2d codicil to have any ofl’ect 
at* all, it can only liavc the elhet oi’ reducing the 
annuity I’rom 150/. ro 20/. Next, Wheilii'i* the ari- 
nmly to M. G. was revoked by the last caxlicil, may 
be considered in two way.^; i^l, Whether the ex- 
[jies,') wouls of levotaiioii extend to it; 2(lly, Who- 
ther it is impliedly revoked by force ol' the subse- 
(|ucnt general devise to ,/i Puke and his heirs, ist, 
riu' express wortls of revocation in tlie last codicitV 
only extend to that part of the will by which the estate, 
v'^e. is devised to J. B.. but the annuity is given to 
M. G. in a vlifl’crent part of the wall, viz. the 1st codicil. 
2dly, TIi(‘ general devise to J. Paice is not an implied 
revocation of the annuity, because the rule of law is, 
that a subsequent devise shall not revoke by implication 

(fl) % Atk. 

15 a pre- 
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a [irecpcling (levi|e, unless *it be inconsistent with it. 
But there is^ no inconsistency in the devise of the an¬ 
nuity to G. and the subsequent devise to J. P. and 
his heirS) because a charge upon the lawl may well 
stand with a devise of the fee. And, according to 
Welrde}r\. Ellin^ifon (<J), Paramour v. YardLey (6), even 
if the devise ol’ the fee luul come first, and tlic charge 
afterwards, it would have been go«^d ; because it is the 
office ol’ the Court so to marshal ih^w'ords, that the 
one part may be con'sisUTit with the other. Therefore 
if A,, seised in fee, devise to Ti. and his Jieirs, and after¬ 
wards, in the latter part «f his will, rlevise a rent ouit of 
the land to C, this shall be a e-owd devise of the reiu to 
C. and of the land to ZI., for tlu' d('visc of the rent shall 
be construed to precede the devisttof the Injid, by which 
means all repugnancy shall be avoide<l. A ft)rtiori the 
devise of the annuity i)i this ease slflill be good, where 
the testator has himself marshalled th(% order of device, 

t 

making the Icsser to [)rccf‘de the greater. And here the 
will ami codicils are to be lahen lt>getlier as one in* 
sti'iimeiit, and tlie codieds are not liKt' a secontl will, 
though even if they were, Coxiard v. Marshal (c), re¬ 
cognized by l.ord ILtul'voivkr in PVdlet w Saadjbrd {d)^ 
is a strong aiitlunity to sli^'w that this would not be a 
revocation. St) in Lamb v. Parkn a subsequent 
.demise of lands was held not a revocation of a prior 
devise of them. And as there is not any inconsistency, 
neither is there any intent apparent in the last codicil 
to revoke the animily ; all that appears is that the tes¬ 
tator intendeil to give to , 7 . P. the same estate that he 
had taken from J*. />., i. e. an estate charged with the 

(f/) M/J.5*3. (/>) i/'. C.4*. {,) Cto.F.}iz ('■i; I rVf 187. 

it) T, (? /'in, 140 . Dcvts^, R. 2.^1, i 6 . I If’ C, i6o, 

B 4 


iSic. 


Bf-cxe n 

dgeit/tU 

IIahki 


an- 
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1815. 


BtCKETT 

agdthit 

Harden. 


CASES JN EASTER TERM 

annuity; and therefore J, P. is a trustee for the annui¬ 
tant in like manner as J.B. was. before Jiim; but it ia 

I 

a rule that tlie sub'-titution of one Ivusft'e ibr an¬ 
other, though it revoke the legal estate which supports 
llie trust, shall not revoke or alter the trust itself, {a) 


w 

I'arhh/f contra, admitted, ii]3on the authority of 
Phned. and tlie other cases, that the Court, iji constru¬ 
ing a will, may ^o order the reading of it as to give 
efil'ct to devi.^es apparently inanf^istent; also that a 
subsequent devise is not an implied r^'vocation of a 
prccetling devise, unless there bo some intv'nsislency 
eJtJifer in law or I’act hotween them, Still, how’ever, he 
maiiitaiucd tliat the last codicil revoked the annuity 
given to M. (i. by tlut firsto 'I'he language of the tes¬ 
tator in the la^t codicil is express to that cllect, /ic re-- 
voles t/hit pin f op Ins xii/l in 'u/iir// he devised all his 

csiale lo 13 ,, ^xatd dedoies the same to be mdl avH 

• 

void. Now the annuity given to IV. B. was given to 
« 

liim in that part of the will by wlildi the testator de¬ 
vised all his evtate ti) J. Ji., and was in elfecl a part of 
that estate; and what is tlie annuity to Ai. G. but the 
very same that was bdorc given to IV. B. •” Therefore, 
il the estate ol ./. B. bo revoked, shall not the annuity, 
which is ])art of the estate, be revoked also ? It can 
only subsist by w’ay of rent-charge upon the estate of 
J. B.f coiisi'queiilly, wlieii the estate is destroyed the 
rent-diarg{‘ is at an encl, tliere being nothing left upon 
whicli it can operate, lliit next, if it were doubtful 
upon the expresss terms of revocation, it is clear that the 
devise to J, P. amounts to an implied revocation ; bc- 

{<*) iViUtt V, Smtifordf i Fes. 178.186. 


cause 
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cnii'sc the testator,, after ha^fliig revoked his fomier 
devise, which jvas a devise to a particular use, devises 
the estate generally without any use to J. P. in fee. 
And how is it coiibistent w’ith such a devise to say tliat 
tlie estate of J. P. shall, notwitlistanding, be subject to 
the nsef "As well might it be said that if the testator 
iiad merely revoked his foi’nier devise without any fresh 
devise, the estate winilil have deveemled to the heir sub¬ 
ject to the use. Then il’ the devise in^the last codicil 
to J. P. be a fresh gift of the estate, and not a mere 
substitution of one trustee for another, but the legal 
Citato lie thereby altered, it seems, from GoodtiiLe y, 
Olxmy {a\ that the elfect of it is to annul the fornifeT 
devise. Lastly, Whether tlie annuity given by the 
ist codicil to M. G. be rewked dn toto or luit, at 
least it is revokwl jiro tunto b*y the 2d codicil, and 
is gOod only for 20/. For, as in the tasc of JiruflmeK 
v. */iou^/ifon {h), so this annuity i'' to be t4ikcn originally 
as personal, nolwillislandiiig it is also charged on the 
land; and so it may he inodilieil, and con-.efjnei)tly 
revoked pro tanto by the 2d codicil, although the 
2d codicil be not executed according to the statute 
of tfaiuls. In like manner, if tiic land be chargtxl by 
the will generally W’ith the }jayment ot' legacies, a co¬ 
dicil not executed accoiding to the statute will never¬ 
theless be good to pass new legacies or revoke old one^, 
and yet they are a charge on the land, v. 

Masi(rs{e)i Buckeridge v, Ingram (d), Sheddiu v. Good¬ 
rich (e). Rose v. Cnnynghame. ( /') 
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BcCKlffT 

againit 

HAft&rN. 


(b) \B.is-P. 576- 7 T. R. 399. (t) a dtk. 268. 

(<) I/*. If'. 423. (il) i f-'cs.Jun. 66 s. (f) 8 I'fJ. 495. 

C/j l2r«. 37* 


J. Jiarren, 
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18/5. 


BeCXE'I t 
againii 
Harden. 


J. Warrat, in reply, dniicd that the annuity to A/. G» 
was personal, bein^ charged on tlic estate, and not on 
any thing separate from the estate; and tlfercfore it fell 
'within the distinction of being primarily charged on 
land, though incidentally tlic personalty, in combina¬ 
tion with the land, was liabUv whereas in Bmdcuell v. 
Boughtmi the te^tator charged all his real and personal 
estate. 

Cur. a(h. vult. 


The following eertificate was '•erit: 

ease Jias been argu(‘d before ut by counsel. 
We havi' con'-idered it, and are of opinion that the 
annuity of 150/. mentioned in the will, and given by 
the 1st codicil of the testator to Mtmj Goiild^ was not 
revoked or reduced by all or any of tlio subsequent 
codicils. 

ELLENIiOROUOJI. 

JS. I.r, Blanc. ‘ 

. 28 th ' 815 . .T. Bayi-ey. 


T'hi'ydny, 

Apftl 13th 


Doe, on the Demise of Wiirru, against Barford 

and Another. 


■y. B. ma»ii'’’<l 
ainl alti I wauls 
rn^cl'^ *iis \s 'll 
anti lit vised to 
his nil t', atul 


/^T die trial of tliis (joclinent, before Heath .T., at the 
last Cumhi ifi^eshn e assizes, the case was this: 

Tlie plaintiff claimed under the will of one./. Bonteely 
afurwardsdied, boliu'' sciscd ill fcc ill 1701, married, and in 1702 

leaving his wif<; ^ ^ 

ensciiii wiih a made his will, and devised the jiremises in question to 
wT:5iii^.known his iiicce, from wliom the ])laintid’ derived title. J. B. 
that the 1)11 th died leaving his wife ensciiil, which'ivas unknown to 

ot the diughter 

was not a levoc^tion of the wilt 


either 
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cither of them at the time of liis death, ami afterwards 
Uic wife was delivered of a daughter, from wljoni, aa 
heir at law, #tf)c dclendants derived title. And the 
question was, Whether this alteration of circumstances 
was an implied rovdcaiioii of tlie will. Ulie learned 
Judge rulwl that it was npt, niul there was a verdict for 
the plaintiff. 

And now B/ossci .Sevjt. moved for a nonsuit, and 
submitted that the birth of a posthumous child, w'here 
the testator dies childless, was such an (literal ion of eir- 
cnmstances as ought to be deemed in law a presump¬ 
tive riwocatioii of his ^\ill. According to Dor v. Ban-* 
Lfis/iirr marriage and the birth of a postlmnions 
child amounts to a revocation^ ancj though, according 
\o Shepherd v. Shepheid (h), it tides m)( s(.vni that the 
having a [josthumon^" chiltl Mliere tluae art* clnltlren 
already born will singly snllicc to raise sv^cli a prcsmn[)- 
tioii, yet wheie tlu*rc are no cluldien til’ the marriage 
except the postiunntjus child, that vvt>rks such .i toUif 
chuiigt* of circumstances as mu} reasonably afford the 
presurrynitm of an inlcjitleil lovocatitm. Anti it is 
remarkable that Dr.JIai/, in his judgment in Shephetd 
V. ShephenU iiistanrcKS what Is very nearly the cast* at 
bar; “ Suj)pose,” says he, “ a man sht)iild have been 
married 20 years, and that his wife shpuld prt>ve preg¬ 
nant lor the first time at the end of that pcriotl, and lie 
should die before it could be known with cerlainty that 
she w*as so, I should think, in such a case, that the 
birth of a posthumous child would be a strong cir¬ 
cumstance of inducement to set aside the will.” It 

[a) 


1815. 

Dns 

(igtdnU 

BARfOKi*. 


may 




i8i 5* may be obiscrvctl al-so, that tiio n^le l)on’ovvcd from 
' tbc civil law, which puth it entirely Ttpoji the birth oi’a 

ag.mit postluilliouh. cllild. (a) *' 

BAKtORJ). 


Lord ELLLNiioiioctrii C. J. The ai^mncnt .seems loi 
be, that because the le.stator, had he kiunvii* Ills .situa- 

I 

tiori, ought to have revoked his uilk therelbre the law 
will iiupliedlj' rcv’oke Ft. Uut if it is to be understood that 
every 'vvill is made upon a tacit condition that it .shall 
stand revoked whenever the foMator by the eireuiu- 
‘-Irinee of ihe l.)irlh of a child bet o'uci morally bound 
to providi* toi' if, i tio not .se(* why the birth of any one 
()f a mimerous sueee> ion of chiltlren would not e(ju:illy 

t * 

work a revocali(>n. Ihil wlv'i-i- are wa* ti' slop Is tlie 
rule to vary with evei\ chanue whicli coiistituteo a new' 
situation giving risi> to new imu-.-l diitii s on the part of 
the pa.eiil ^ iNlariiiige, iude:d, and the having of ehil- 
dieii, ivhcie Uolh llm e ci.'cuin tiO.cth.ive concurred, 
lias been deenad a pr. -miij liv- revoe,ilion, l)iit it has 
not been shewn that cilia'! of them singly is suflieienL 
I remember a case some years :igv> of a sailor wlio 
nuule his will in favi^ur of a wtauan willi whom, lie co¬ 
habited, and afterw'ards went to the Indies and 
married a woman of consjdeiable subslanee; and it was 
held, notwithstanding the hardship ol’the ca.se, that the 
will swept aw'ay from the widow' every shilling of the 
propei ty ; for the birth of a cliild must necessarily con¬ 
cur in order to constitute an implied revocation. In 
Doev. Laiuas/iiic it was adjudged that marriage and 
the })regnancy of the wife with the knowledge of the 
husband, and the subsequent birth of a posthumous 


cllild, 


(«) y«st> hh, i.lit. 13. Paithnws. 
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Olild, caiiu; witlijn tlio rule, ^lic i.ame as if the chilfl 
had bmi btini thn’i?)g tlie parent’s life. In tliis ease it 
is desired oj^ fls to c\teiid the rule a step farther, but 
J own I am afraid of doing. 

Le Bi*anc .1. Lord^AV/p/w/ considoicd the rule as 
founded upoA a tacit comlitioii annexed to llic will, that 
if the paM} should man} and have a child it should 
not lake eil’eet. 

P(f * Rule refused. 


Bass and Anollicr against Olivk. 

the planitijlV^s indorsees, against 

tlic defendam a^ aeeejitor of the following bill of 

« 

e;cchange: 

“ .^.380 Loiuhm^ 25 th Feb. 1B14. 

Three months after date pay to our orih'r 380/., value 
received. J'llhsy Aecr/Z/rtw/, jun. and Co. 

I’o jVIr. T, Clive:' 

And llie plaiutilf" declared as upon a bill dravni by 
certain persons trading iukWi- the naiiK', style, and firm 
of Ellis, A’’m///a'w, jun. and Co., payable to///e/y own, 
jTo wit, the order of the said Elhs, AVry//y«/yyy, jun. and Co., 
and indorsed, &c. And at tiic trial befon* Lord Ellen- 
horongh C. .T., at the iMudon sittings alter last Michael¬ 
mas term, because it w'as proved that only one jierson 
constitutv d the firm of Ellis, Needham, jun. and Co., 
therefore it was objected that here was a vaiiance. I lls 
Lordship directed a iionsuil, but gave the plaiutifis 

libertv 
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Dof 

a^mnt 

Barcoud. 


7 / M !(/»,, 

Jj'ii! ijili, 

A l)iil f)f cx- 
cli.'in^c, drawn 
in !lir. ioim: 

“ e.lj lO O’lr 
(I'di I 8 iC. 

111 tlie 
name nfltvo 
■pttsoi;\ and Co , 
and .irccpltd by 
defendniit, may 
bL' dcriaicd 
upon by tlic in- 
doiscfs ;i$ a bill 
diawn by an 
aggu firm, 
-and a It be 
pioveJ tiiat tl'.e 
film ennsisis of 
only one pei- 
soii.vctit is not 
a vaiiancf’, 
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1815. 

DASk 

and Aiiothtr 
C'uvt. 


Lcird (\ .1. Is iiof tlu‘ iuTO[>((>r, 

bflbrc ho acoc[)ts a bill tlravMi ii[)i)m him in llic nanio.oJ' 
an aaouMjit(* ftrm, boi'iid to Know wliotlu'r llie lifin 
consibls 1)1'a plinality ol’porsons oj' not; and if ho does 
iiciept the hill, is lie mil isL»})ped I’lom luening that 
ii IS not in I'art drawn b\ an agjjfrc/rate firm, wliui he 
hinibclt' has accredited the desn i[)lion bv accopling it 
when so drawn'::' It struck mo at the trial ihil tht* 
plaintilis should ha\e Iraiiivd tlieir declaianon .is d’ the 
bill was drawn by an' individual in the name of an 
aggregate firm; but, as it is, the\ iiave decUireil at cord-.t; 
ing to the terms in which the ilelendanl has accepieil 
the bill. 'i'hc‘ words “ pay to our order” naturally 
import a plurality of persons, and the plaintills would 
have violated the letter if they had described it as 

4 C.irJ'l.A. P V. 78 


liberty to move (rt). accordingly, in the luil 

term, obtained a rule nisi for a new trial, 

1 ’], Lu'iocs. who shewed cause, admitted that the bill 
imported prima facie to be rlrawn by a linn consisting 
of more than one per-son, yet, he said, as thf plaintiffs 
icceivcd it from Needhaiu^ jmt-i the drawfr, they most 
be intended to know that lu* alone wa? conceniod in the 
drawing it. And doubtless they nuglit have declared 
as npoti a hill fhawu by him, though the bill purport 
to be drawn by a firm compi ising moii* persons than 
one. If, therefore, the plaintills migla have averred 
and proved contrary to the fact ajiparent 011 the face of 
the bill, the’(Udendailt sluill not be estopped from doing 
tlic smne. 


drawn 
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• 

^l^a^vn iu the singular. Bcbiiloii) the defontlant has by 
his acceptance, led them into the error,* and how can 
the indorsees of* a bill bo sii[)j)osed to have any know¬ 
ledge of the firm of tlie drawers beyond that which the 
bill conveys to them ? A person who takes a bill is 
warranted in taking it accoiding to the ordinary import 
of its terms, uud treating it so, and it would introduce 
vast inconvenieneo if it were otherwise, and if thej)arty 
declaring must never venture to predicate eitlicr the 
singular or plural, thoi^h the terms of-rtie bill elcaily 
import it. The point was saved at the trial upon the 
impression wliich 1 then laid, but 1 now think ujv pre¬ 
sent view of it the more correct one. 

Le Blanc J. The bill being drawn in tlu plinal, 

“ to our order,” satisfies the mod(;ol*declai nrg upon it. 

BaYLEY J. Possibly tire plaintiffs iniojit iuve de¬ 
clared according to the fact as it e\ist^; frut they niav 
also declare according to the fact as tire ilc'ieiulant says • 
it exists. The delendant, b}' his acc<:])Lanco, lias said, 
there is a firm o{Ellts^ AVerMm/:, jim. aial Go., .‘uid that 
to Mt'/r* order he w'ill pay it. Tie is precluded from 
saying that the word “our” is not well applied; after 
having recognized the firm in the plural ho is not now 
at liberty to deny it. 

Dampier j. Suppose the drawei*’s name is forged, 
yet if the di-awee accept the bill, be is precluded from 
averring as rigaiiist strangers that it is a forgery. So 
here the defendant, by his acceptance, has verified the 
word “ €>Kr.” 


1815. 


Das 4 

and Anottid 
tigrhisi 
t'livs. 


Rule absolute. 
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1815. 


Th’i fdi'y, 

April 13 th. 

'I he assured 
wpic IilKI not 
cntifkil to a 
rtiiiru ut pre- 
nil II m upon a 
p liicy at and 
iioiii a place 
isitiiin tlic 
limits of the 
9 Hth S / t om- 
p 11 \'s t'l 11 tir, 
thf ship 111 m;; 
witl out a li- 
c lU I lioni I tie 
'1. »S' (’omp-illjr 
at til t mi- 
nuiKimeiit of* 
the iisk, inJ up 
to the time ol 
lu r lo>s, al 
ilioiij'li the as- 
sill 111 piorured 
a llteiKC as 
soon as tliiy 
could, and lie- 
foie thi) kutvs 
(>i liri loss, and 
the lietiui ssas 
mtdi to iclatt' 
to a timi aiite- 
sideiit to the 
loss. 

A ship ssiiiili 
is sent to 1 
place within 
the limits 01 the 
A'.;*. Cotnpanv’s 
ehjitcr,in older 
to hrinp: home 
pait of I leiurn 
eargo ot anov* 
ther ship, IS rot 
protected by 
tlie licence 
planted hjr the 
S. S. Company 
to that nthei 
ship. 

A licence 
planted by the 
i. A Compiiiy 
cannot opei itc 
retrospectively. 


CowiE and Others fl'^>rtf/ 25 r^ARBER. 

^SSUMPSIT on a policy of dlssurance, dated ilth 
July 1810, at and front the .ship’s port or ports 
of loading in the ri\er PlAtc to London, on the ship 
June and goods, b^inning llte adventure on the goods 
front the loading at the river Plalc, and on the ship 
from her arii^yal there. I..0SS by seizure and detention 
of ihe government of Buenoh Ayreh. Money counts. 
Plea, licit assumpsit. 

At tlie tjial bel'orc Lord EUmhofrough C. J. at the 
I^ondon ‘•i|^tings lUtor Michaelmas term, the case was 
this: 

The ship Jam*, w’ith the goods oit board, was seized 
by the government of Bumos Ayres in ,Time i8io, in 
the river/VrtA, and within the limits of the Sow/A iSrtf 
Company’s ^rade. At that time she was without^a li¬ 
cence, but, before .any knowledge of the capture, the 
plaintifls, who were the charterer's, procured a licence, 
dated the i3lh of Scplember 1810, for 18 months from 
the 1st of Marrh preceding, nndei* the folioring cir- 
eumstaiices: The ship George Cunning, having a licence 
from the South Sea Compari}', sailed with a cargo from 
this country to fhe river PlalCi a^d being unable to 
bring borne the whole of her return cargo, the ship 
Jane was sent on from Rio Janeiro by the agent of the 
charterers, for the completion of that object, and as 
soon as the charterers were informed of her being so 
sent, they applied for and proctired the above licence. It 
was contended at the trial, ist, that the required no 
licence, being covered by the licence to the G, Canning, 

viith 
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wiith wliicli ship she was in .fact united in the same 1815. 

adventure; ami that would satisfy the words of stat. *; 

•' CfJWlP. 

y r. zi. s. 47.; but if not, then, 2dh', it was con- n^amt 

Uahblk. 

tended that the licence to the Jutie was good, though 
it was admitted that in Hobbs v. Ham}am{a) I.ord 
FMenborot^gh inclineil to a contrary opinion. His 
Lordship ruli.*d tJiat the licence being to the G. Cau~ 
tiing noniinatim, could not be'cixtended farther; also 
that the liceueo to the Jane could not operate retro¬ 
spectively; and thererpre this voyage, flot being witliiii 
the protection of 9 Ann. c. ii. Jf. 47., the piaiiitifi' w'as 
not entitled to recover upon the policy (/)). It was 
then submitted that the plaiiitilf was entitled to a re- 
turn of premium, the risk having never Mtathod; but 
that w’as resisted on the ground that the voyage was 
illegal without a licence, coining within the penalties 
enacted by 9 Ann. c.11. s. 49. Jlis Lorddiip inclined 
to J-hink that as there was nothing illegal on the liice 
of'tlic policy, the policy w as, under the^circunistances, 
void, and the risk iie\er attached; and tliereforo 
directed the jury to lind for the plaintiff /or the pre¬ 
mium, giving liberty to the del’endaut to move for a 
nonsui't. 

Accordinmv a rule nisi to tliat effect W'as obtained 
in the last term, when sevedd antlic ities were meii- 
tioneil, viz. Lottvyy v. Bowdicu (f )> Andne v. FltU'/ia'{d)y 
Vandgl V. Uc'jsU (c), Mo}'ck v. Abel (J ), Litbbcck y, * 

Potts, (g) 

(tf) 3 C'lmph. N. P. C. 95. {h) 4 C.'nipi, N. F. C. ico. 

(c) 467- 3'lcd't. {itj 3 T F. 266, (f) I £,/i/,96. 

(/) ik&F. 35 . (i) 7 Ejs:, 4 s 6 . 


VoL. IV. 


C 


Park't 
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1815, Parky Nolatiy and Scarlett, shewed cause, and ^la- 

tinguished tiiosc cases as having bdbn decided upon the 

rule “ in pari delicto potior est condit?o possidentis,” 
Bakrcr. 1.11, < * * 1 1 

which rule does not apply to a case like tliis, where 
there is not any criminality. And if it did, it may be 
doubtful how far that rule is recohcileablc iVith xvhat 
Lord Mans^eld layjs down as the nJo in Tyne v. 
Fletcher (a), “ that ^iere tlio risk has not been run, 
whether its not having been run was owing to the fault, 
pleasure, or w^ll of the lussurcd, or to any other cause, 
the premium shall be returned; because a policy of as¬ 
surance is a contract of indemnity. 1 he underwriter re¬ 
ceives u premium for running the risk of indemnifying 
the assured,'and wliatcvcr cause it be owing to, if he 
does not run the risk, the consideration for which the 
premium wiis put fnttj his haiTils fails, and therefore he 

ought to return it.” Also, iii Neville v. IVilkinsqn (A), 

« 

the Lord Chancellor considered the rule as clear, that 
in all cases wliere money was paid for an unlawful pnr- 
' pose the party, though partieeps criniinis, might recover 
at law. Wharton v. De la lUre (c) seems to have been 
ruled upon that principle; and so in Juques v. Golight- 
hj{(l), Jatfues v. With^{e), the premium was alio.wed to 
be rccovercfl back, though both parties were sharers 
in the offence. But, w'ithout insisting on the rule to 
such an extent, it Is enough that Oom v. Briue (J) has 
expressly decided that the illegality ol’ the insurance 
shall not prevent the assuretl from recovering back the 
premium, if no fault bo imjiutable to him in making 
the iiisurance. And the legislature certainly so con- 

(i») Cetup, C 6 S. (0^ I Bf Cb,Jt. 547, (r) T'lw. 376. 4tli ed. 

{>1) 2 i?/. A 1 O 7 J. (fj (/) 13, L\iS/f22S‘ 


lO 


sidered 
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sidfred it when they declarqfi, by stat. 28 G. 3. e. 38. 
A 48., all insuranccs*on wool to be exported illegal, and 
yet deemed it f)ecessary to add, that upon such iiisur-* 
ances the premium should not be I'ocbvered. Now 
here, as in Oom v. Bntce, the assured contemplated 
nothing illegal; on the contrary, they <lid all in their 
power to comply with the law, |^hc ship was sent to 
the 1 iver Plate by their agent their knowledge, 

and as soon as they knew it they applied to the South 
Sea Company anti proepred a licence. Granting that the 
licence cannot operate retrospectively to make good the 
insurance, yet it may operate as a reini>.bion on tlie 
part of the company of their portion of the penalty 
incurred by the plaintiffs; and thus, thou*gh tlie insur¬ 
ance be void, give it so nimch of Regality, if that be 
necessarv, as to entitle the assured to a return of 
premium. Toulmin v. Anderson (<?) driers from this, 
inasmuch as no licence whatever "vva^ obtained in 
that case. 


.*9 

1815. 

COWIE 

ej(/thiS* 

Barbek. 


Lord Ellenborougii C. J. If the licence cannot 
operate retrospectively to render Uie whole lawful it 
caimot*do so in part only for the purpose of giving a 
right to recover the premium. 'Fhe ship itself was 
forfeited (/>). If it had appeared that orders were givetj 
for procuring a licence antecedently to the time wlien 
the risk commenced, it might liave been said that here 
was not a sinning against the act of parliament; but 
nothing of that sort appears. And this is an insurance 
c/yJw/, therefore it is incumbent on the assured 
'to look to the insurance,, that it is lawful at the place 

(a) I Tiiimt %!']. (ij y t, 31 . i . 15 . 

C 2 


wJici-e 
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COWIB 

JiAHHLK. 


where the policy is to £^.tach. Here he acquires the 
goods withia a prohibited district. The pt/licy is 
effected, the obtaining the licence was after-thought. 
The most fiivourabic supposition would be that there 
was a previous order for procuring a licence, and under 
such circumstances perhaps a disappointment^ fact 
might not have precluded the assured; ‘but as it is, 1 
am afraid, with cvojpy wish to help the plaintiffs, we 
cannot do it. 

I 

Le Blanc J. In Oom v. Bruce the fact of a war 
was unknown to the assured; here the fact of there 
being no licence was known. 

Per Cufiam^ Rule absolute. 


<. ‘ 

The Attornc'^-Geimal and Richardson were for the 
defendant. 

'V 


Tarleton against Tarleton. 

/lyij;,'Ijlli. ^ 


In covenant to ^OVENANT Upon an indenture, of the 3th of 
plaintifrfrom Septemhet' 1800, made between the plaintiff* of the 

iromtlie l!ue defendant and one D, BaeJeouse, since 


pl'amiiff dcccased, of the other part, whereby the ilcfendant and 
iciuiaiit, ^nd the said D. B. iointly and severally covenanted with the 

Z>. B., and trora ... J J J 

all Ai.ts, Scc. plaintiff* to pay and satisfy, or cause to be paid and satis- 
of Th’e^proccc^^ ficd, withiii two years from the 23d of July then last, 

injjs ill a lo- 
U'lgn court in a 

suit tliLie, instituted against the late partneis for.ths recovery of a partnei&hij> debt, in 
-which .1 ik'trcc passed against them for want of answer, per cjuod a sequestration issued 
against the planifitT’s estate, and he wai obliged to pay the debt, &c.; was held to be 
conclusive against defendant, and that defendant ara$ not at liberty to shew that the 
piocecduigs were erroneous. 


all 


14 
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at! such^ debts as w^c remaining due from the late 
partnersliip of tjie plaintiff, defendant, and jD. B., ahd ‘ 
to indemnify *he plaintiff from all debts dhe from the 
said partnership, and ft'om all actions, siiits, Co&ifcS, 
charges, damages, and cxpcnces by reason of tlie" non* 
payment fthereof^ and from all claims and demands 
whatsoever which mi^ht be made on him on account' 
of the partnership, and from all costs, charges, and 
expcnces which might be incurred in consequence of 
such claim or demand, €rc. Breach, That the defend¬ 
ant and D. B, did not, within two years, &c. pay all 
such debts, &c., nor indemnify the plaintiff^ &c.; 2d]y, 
That upwards of two years from th(4 23d of in the 
indenture mentioned, lo wit, on the 21 &t of Juhj 1810, 

' a certain valid and sufficient chvni ai^d demand to the 
amount of 6000I. remained duefroirf the partnership, and 
thereupon one F.B. and C. B, and J. U.Bt^ being entitled 
to receive and enforce payment, filed ^eir bill for 
the recovery thereof in the Court of Chancery of the 
island of Grenada against the plainlifl^ one W, P. the 
defendant, and JO. B.y which suit was abated by the 
death o|^ 7 J. B. and C. B., but was afterwards, by bill 
of revivor, revived against the plaintiff, W.P.y and'(he 
defendant, and such proceedings were had tliat after¬ 
wards it was decreed tliat $97^^- 7^^* currency of 

Grertf/di? should,be paid by the defendants in that suit 
to the plaintiffs in that suit, with full costs, as by the 
said decree, &c. And thereupon afterwards a writ of 
sequestration was issued against the plaintiff’s real and 
personal estate, under which his lands, buildings, slaves, 
&c. were sequestered until the plaintiff’ afterwards was 
forced and obliged to pay the said debt and costs, &c 
Picas (amongst others), Non damniffcatus,* 2dl^, Tliat 

C 3 no 


at ■ 

181J. 

agnimt 

TAKltrON. 



fz 

1815. 

TAKLhTON 

a^ntnU 

Tari cton. 


CASES IN EASTER TERM 

no such clnim or demand as alleged in the 2d bfeach 

remained due, &c.; 3dly, TliatE.R., C.-B-t mdJ.U.B. 

had not any such claim or demand oi‘ vthich they were 

entitled to receive and cnlbrce payment, &c. Issue taken 

on these pleas. At the trial, before Lprd EUenbo- 

7'Oiigh C.J., at the Z/0«f/on. sit tings after the 

plaintiff proved th^ indenture, and also an examined 

copy of the proceedings in the court of Grenada, by 

which it appeared that the decree passed against the 

defendant and IV. P. in the original suit jn-oconfesso for 

want of an answer. The defendant, in maintenance of 

his pleas, proj)osed to .shew that the proceedings in the 

court of tirc 7 i((da Avere erroneous, inasmucli as the ac- 
< 

count was incorrectly taken. His Lordship, however, 
ruled that the defendant couuld not go into that qiies-' 
tion, inasmucli as flic foreign court being a court of 
competent jurisdiction, wiiat was done in it must, for 
the purpose\of this action, be taken to be rightly done; 
and the plaintiff had a verdict. 

Casberd moved for a new trial, upon the ground that 
the proceedings in the foreign court were not con¬ 
clusive evidence. He said that where a foreign judg¬ 
ment is the subject-inaUcr of a suit in this court, it was 
but pritnu facie evidence, and the defendant might 
impeach the justice of it, {a) 

Imrd EllenuoROUGH C. J. I thought that I did 
not sit at nisi prius to try a writ of error in tliis cose 
upon the proceedings in the court abroad. The de¬ 
fendant had notice of the proceedings, and should have 

(«) Sec JVelktr'r. f^hU/er, LwgU x., and notes to tliat case. 

appeared 
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Appeared and made his defence. The plaintiiE^ by this 
neglect, has been olJiiged to pay the moneyord^f to 
avoid a sequestration. 


.23 


1815. 


Taklkton 

ej[ainst 

'Tabi.JTow. 


Bayley J. How is this plaintiff to be callci^ upon 
to unrs^rihese proceedings ? As between the pttrties 
to tlid'shit the justice of it might be again litigatet!, 
but as against a stranger it capiobt. Tlie defendant 
was a party to the suit, and has concurred, by his 
not appearing to it, la suflering the*plaintiff to be 
damnified. 


P/r Curiam^ 


Rule refused. 


Roe, on the Demise of. Larkin, agaimi 
CnENHALLs and Another. 

and land fn Kent^ tried a lpa«e lor 

year, in con* 


jN ejectment for a messuage a 
before Chamhre J., at the 1 .' 


last assizes, the question • sid Li.it ion ol 3 
. , . • 1 1 sum cei tain, 

was, WJiether au indenture of lease, then expireti, by anti at -»pep- 
■which tlie preini.ses were dennsed tor three years at a jocsnotictiniic 
peppei^corn rent, for the consideration of 300/., was 
duly stamped, the indenture having only a lease stamp. 

It was contended for the detenflants that as it })asBed an 
intcrc.st in consideration of a gross sum, it was a con¬ 
veyance upon a sale of lands, and ought to have 
had an ad valorem stamp. The learned Judge directed 
a verdict for the plaintiff, giving the dcfcjidants liberty 
to move for a nonsuit. 


Lances now moved to that effect, and referred to stai. 
48Gre.3. c, 149. s.22. and sched.part i. “Conveyance,” 

C 4 whereby 
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Roe 

d. J.AItKIN, 
CllENlJAI I.S, 


CA’SES IN EASTER TERM 

t 

wliereby an ad valorem dwty ij? imposed upon any con-' 
vcyance wlj^ther grant, &c. upon the sal(j of any lands, 
&c., or of any interest in, to, out of, Qr upon any 
lauds, &c ,; and ho argued, that a lease of lands, the 
consideration of which is a sum certain without any rent, 
or with a pepper-corn rent, not properly‘;i^tii|ting, 
but a sale of lands, because a letliug imports a renting, 
but in the case put the sum certain is the principal 
thing, and the rent only nominal; alitcr where there ia 
a fiiK', and also a rent in value, for there the rent is the 
princi}jal. And that is what is meant by the exemp¬ 
tion in the schedule of ** Leases for a term absolute in 
consideration of a fine for the same;” that is, where 
there is a fine and also a rent. And even in that case, 
it seems to have be^n doubted, until stat. 50 G. 3. c. 35. 

17., whether, w'hcrb a sum of rhone}^ was paid or 
agreed to be paid, a lease could be said to fall within 
the excniptioif, or whether it was not a conveyance 
upon the sale of property. 

4 

77 /c Cour^ were of opinion that this was not a sale, 
but a lease of land upon a fine, within the exemption, 
.and not' requiring an ad valorem stamp. And 

Dampier J. asketl if the ad valorem duty was ever 
paid upon ecclesiastical leases. He said, that he be¬ 
lieved it never was, and that the act was drawn with a 
view' to exempt them; if it were not so, the stainp-oflficc 
must have been negligent in all the numerous instances 
of ecclesiastical leases since the statute, in not requiring 
an ad valorem stamp. 


Rule refused. 
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Hartley Wilkinson and Anqther. ^ 

A SSUIijEPSIT by the phiintifF as indorsee, against 

JL jL 

•tn^'^icftiiidants as makers of a promissory note. 
Plea, non assumpsit. 

At the trial before Ix>rd ElUnhorotigh C. J. at tlic 
Middlesex sittings after last term, the njUe produced in 
evidence M'as thus: * 

“ We jointly and severally promise to pay Mr. Fos*- 
ter, or order, the sum of twenty-fiye poumils., being the 
amount of the purchase money for a quantity of fir be- 
longing to Mr. Hartley, and now lying in the parish of 
Fillingham** Signed by the defendants. Indorsed 
byJ.P. 

> Also indorsed, “ Tips note is giveu^on condition 
that if any dispute sliall arise between Mr. Hartley 
and Lady Wray respecting the fir, the note to be void.”* 

It was proved that this indorsement was upon the 
note ttefore the defendants subscribed it; and there- 
ujion it was objected that it was not a negotiable note 
within the act of pailiameni (ff), and that an action 
could not be maintained upon it, because the money 
was not absolutely payable, but it depended upon a 
contingency whether a dispute should exist between 
Mr. H. and Lady fV. or not. His lordship being of 
that opinion directed a nonsuit. (6) 

(«) 3 & 4 Ann, <. y. (^) S*e 4 Camfk I7>P, C. tzy. 
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S/tturdajf, 
April liih. 


A nole promis¬ 
ing; to pay J.F. 
or Ollier a sum 
ceitaiu, the 
amount of the 
puichasc-mo- 
ncy of a quan- 
tify of fii be- 
longing to //, 
vitli an indorse- 
rrent the icon 
at the time of 
makiiiis; the 
note, that it 
was girrii on 
condition that 
it sliould be 
void if any*dis¬ 
pute should 
aiise bet (en 
H. and II'. re¬ 
specting the fir, 
was held not to 
be a promissoiy 
note within 
slat ‘^k^Ann. 
g.y. 


Barne- 



a6 

f 

1815. 


Hah 11 LV 

\Vjlki,\!>on 
«itul Anotlicr. 


CASES IN ICASTEH TEUM 

« 

r 

Barncimll now moved fo set aside llic iioiisuil, and 
took this distinction, that here tliA note was originally 
for the pa5lneiit of money the very iiKuiuhit it was made, 
and did not depend ujjon any contingency to make it 
payable; a right of action upon it vested instantcr. And 
therefore this is not like a note which by inattCir, ox post 
facto is to become a note 1'or payment oT hioncy, 
but being a note in th^ fii>t instance })ayable, without 
waiting any contingency, it differs from any other note 
only in this rr^peet, that the payment might hereafter 
have been defeated by a contingency, which contingency 
has not liappened. 

f 

Lord ELLyNBOR^uGii C. J. How can it be said 
that this note is a negotiable instrument for the pay¬ 
ment of money abaolulely, when it is apparent that the 
party taking it must inquire into an extrinsic'fact, in 
order to ascertaih if it be payi4)le } By the indorsement 
the party takcV nothing more than a contingent bcii^ht, 
dep(‘ndunt upon the liappening or not of a particular 
dispute about the propei ty, 

Baybey J. 'riiis note cannot be said to be payable 
at all events. 

Dampier j. The argument is, that a promissory 
note to pay, “ unless a dispute shall arise between A, 
and B.” imports an unconditional promise to pay. 

Per Curiam, Rule refused. 
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H^^ris and Wife against Baker. 


S.jiarday, 
April I5ih, 


^ ASE against the defeiidiint as clerk to the trustees, 
uuder stat. 42 G. 3. c. loi.(a), for making and 
maihtaiiiing,, and for watching, lighting, and watering 
the Comaiemal Road, &c. The. plaintiffs declare, that 
on the 30th Ma^ 1814 there was a common public 
highway, called White Horse-street, being part of the 
road mentioned in tlie said act, yet the trustees, not 
regarding their duty, wrongfully heaped up a large 
quantity of dirt the side of the said highway, near to 
the plaintilF^s house, for a long time, .until the wife 
there fell upon and against the said heap, and tliercby 
one of her arms was broken? jzdOount, for keeping 
and cdhtinuing a quantity of earth and gravel in the 
said highway, and during the night time, without 
placing any light or signal at or nea/ such heap of 
earth and gravel, to denote that the same was there; i» 
consequence of which negligence and improper con¬ 
duct in the trustees, the wife in the night time of the 
30th«t)f Ma^ fell upon the said heap, end broke one of 
her arms. Plea, general issue. 


(fl) By stat. 4^ G. 3. c. loi., (local and personal,) the trustees are 
cmpoweicd and lequired, from time to time, to cause such and so many 
lamp-iions or lamp-posts to be put up along the sides of ihe said road, 
or upon the wall or palisade of any house, as they shall think 
propel; and also to cause such number of lamps to be pio^idcd as they 
should think necessary for lighting the said road. Sect. 8a., it (hall 
be lawful for the surveyors, and persons appointed by the trustees, to 
remove obstiuctions and abate nuisances. Sect. 104. The trustees are 
to (nake.contracls for the cleansing the said road. Sect. 115. They arc 
authorized to erect turttpike-gales, aud take a night-toll, lot the pur¬ 
pose of enabling them to light ond watch the road. Sect. 6. The 
tiustccs may be sued in the name of their clerk. 


The trustees of 
a public road, 
who were em¬ 
powered and 
required by act 
of par},ament 
to place lamps 
dlong the road,* 
if they should 
think neces¬ 
sary, and to 
make contracts 
tor the cleans¬ 
ing of tlie road, 
and to take a 
night-toil for 
the purpose of 
enabling them 
to light and 
watch tlie 
same, w'cre 
held not liable 
ill an action 
upon the case 
for an injury 
suffered by an 
individual in 
crossing the 
toad at night, 
by falling over 
a heap of 
scrapings, left 
on the road¬ 
side, after 
cleansing the 
load, without 
any lights. 


At 
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At the trial before Lord Ellenhorciigh C. J. the 
as it appeared upon the statement of |iic plaintiif^^ 
coimscl, was thus: the highway in qnestiop had l)cen 
cleansed in the beginning of JWhj/, and in doing it the 
labourers heaped the servings in round heaps, between 
two and three feet high, and about two yards jasUnder, 
on both sides of the road; and on that side on which 
the plaintiff’s house yrfis, some heaps stood before his 
house and shop about three feet from the curb-stone, 
which, from having remained thfre nearly a month, 
had become hard, and were stated to be an annoyance 
to the housekeepers and passengers. In the evening of 
the 30til of'ilf/z^, ajftcr it was darjii:, there being no 
lamps by the i*oad side, the plaintiff’s wife having oc¬ 
casion to cross the way, on her return home fell over 
one of these heap's, and broke her arm. His Lordship 
was of opinion upon this case that the trustees were not 
liable to dama^jfcs for the injury complained of, they 
being too far removed from the cause of it; and he di¬ 
rected a nonsuit. 

ParX: now moved for a new trial, upon the ground 
that the leaving the heaps on the side of the road, with¬ 
out any lamps to light it, was in violation of tlie duties 
prescribed to the trustees by the act of parliament, from 
which a particular injury had accrued to the plaintiffs, 
and therefore the plaintiff shall have their remedy for 
it. And as to the defendants being too far removed 
from the injury, the rule in such cases is respondeat 
superior, as the plaintiffs cannot possibly know what 
Hand was the immediate cause of the injury. And so 
it was ruled in Mattheaos.v, West London Water Works 

Com- 
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« 

Corifpati^ (a); and in Bush v. Steiuntan {b), though 
Bpf'e G. J. sed^is to fiave doubted at first, on aecpunt of 
the remoteness* of the persons from the act complained 
olj whether they were liable in damages for an injury 
arising from that act, yet he was afterward^ aatlisfied 
that tii^.=f-action would well lie. Hero the d[<^k being 
subatituted foe the trustees, there is no such difficulty 
as occurred in Yarhorough v. The fiank of BngUnid. (c) 


1815. 

Hauri# 

/JgdtHSt 

Baker> 


Lord Ellenborough C. J. It does* not appear by 
the act of parliament that this action is maintainable 
against the trustees. The act indeed empowers them 
to cause such number of lamps to be proiiided as they 
shall think necessary: but suppose they.did jfiot think 
it necessary to provide any lamps, can it be said that 
an action would lie against fiieni *ipon that account?. 
If by omitting to put up lamps wuore it is necessary 
they are guilty of a breach of public duty, they .may be 
indicted for it. Hut to ho!cl tliat every ti 4 istce of a road 
Is liable in damages for such an accident as this, would,^ 
I conceive, be going farther than any case warrants. 


Ld»Blanc j. In Bush v. Sfeinmmi, the limeburner’s 
servant who committed the nuisance from which the 
injury arose, was considered *as being in tlie employ¬ 
ment of the owner of the house, and working for his 
benefit, and that the owner was bound to ‘?ee that those 
-employed by him did not commit any nuisance. 

Per Curiam (d). Rule refused. 

(a) 3 Campb. N.P.C. 403. {h) t Bos (rPvlL 404. 

(f) 16 East, 6. (jd) JDampier J. iual Uft the court. 
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iifW/iy, Goodright, on the Demise of Nicholls, 

A^rtl xixh. ' 

against Mark. 


1 ca<;c of lands 
by indenture 
for ai yiais, 
with pioviho 
that it should 
be determin¬ 
able, by lesbce 
or Icssni, at the 
end ot the fiist 
7 or 14 years 
and mcuioiaii- 
dum, iiuloistd 
MX yeai s after 
the extcntioii 
of tlie lea^e, 

“ uf Its hrinjr 
ajTKf d btiwttn 
the parties pte- 
viously to the 
execution, that 
the li ssor shall 
not dispossess 
noi cause the 
lessee to be dis¬ 
possessed of the 
said estate, but 
to have it for 
the tei m of 11 
years ftom this 
piesent time j” 
which memo- 
laiidum was 
sijjtied by tlie 
parties, and 
stain|>ed With a 
lease stamp, but 
not scaled: 

Held that the 
lessoi might, 
liutwithstand- 
iiig, determine 
the lease at tlie 
cud ul the fust 
14 years; for 
the memoran¬ 
dum did not 
opc'ratc as a 
new lease and 
su; I coder of the 
hist lease. 


J N ejectment, tried before Dumpier J. at tlitf last sum¬ 
mer a.ssizcs for Cot nwaU^ the case was this: 

Ann Elfordy Itcing seised in fee, by indenture, (4th of 
June 1800,) demised the lands in question to oncLukey 
and the defendant, for 21 year5, from Lady-day then 
last, at a yearly rent, and subject to covenants, with a 
})roviso that it should be dctenninahle by the lessees at 
the end of the first slcven or fourteen years, upon twelve 
months’ notice. Upon this indenture, before its exe¬ 
cution, and of the samcf date with the indenture, was 
indorsed a memorandum, by which it was agreed that 
the lessor should have the same option of determining 
the lease as tbfe lessee.'!, upon a like notice. Afterwaijds, 
on the 21 St oijune 1806, {Jjiilcey being then dead,) the 
following memorandum was indorsed upon the inden¬ 
ture : 

“ Memt)randum of its being agreed by and between 
the parties within named, previously to the execution of 
the within deed, that the said Ann Eljbt'd, her heirs 
and assigns, shall not disposscs-s, nor cause the said 
John Mark to;bc dispossessed of the said estate, but to 
have it for the terra of 21 years from this present time; 
dated this aist June i8od. (Signed) A. Elford, 

J, Mark, 

This memorandum was stamped with a lease stamp. 
In 1812 A. Elford died, having devised the lands in fee 

to 
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to the lessor of the plaiiitiflj wljo, on tho 20th of Mkrdt 
1813, f^avc n^icc to the defendant of her intention to 
determine tii^ lease ai 1814, and after the 

expiration of that time brought tliis ejectment. Tlie 
defendant rested his tlelbnce upon the last mejiioran- 
dum, coll tending ist, ting: it operated as a dispensation 
by tlic lessor of the proviso contained in the lirst me¬ 
morandum for determining the lease by the lessor, 
(which it was admiticd was to be taken^as part of the 
lease); or 2dly, that k amounted to a new lease to the 
defendant. The learnotl Judge ruled upon both points 
against the defendant; upon the ist, because olliervvisc 
the last memorandum, \\hidi was iU)t imdei’&eal, would 
have the eflcct of a release of (liat wbieli was under 
seal, which it could not have;,upon the 2<1, because it 
could only be a new lease b}- opAating as a surrender 
of the former lease, whicli seemed plainly against the 
iriteiitioii <>f tlie parties, that a lease wilhaut any rent or 
covenants should be substitnti’d ibi* a lease which con¬ 
tained both. So there ivas a verdict ibr the plaintilK 

A rule nisi having been obtained in last Michaelmas 
term lor entering a nonsuit, or Ibr a new trial upon 
these points, 

Burrough and Casberd now Shewed cause, and denied 
that the memorandum had any force whatever. For 
considering it as a lease for a Ihvther term, hich it 
purports to be on the face of it, it is absolutely void, 
because it is a grant of a reversion; and a reversion 
cannot be granted to pass without deed; for a deed is 
of the very essence of tlie grant of a reversion. There¬ 
fore the utmost that it can amount to is an agreement 
which may be operative in a court of equity. 


1815. 
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4 NiciioLi.a 
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Clifford contni, argued that it plainly the inten¬ 
tion of the parties to the mcmorandu/i to give to the 
lessee an absolute interest in the term, ins^tead of an in¬ 
terest determinable by the lessor, that is, to diseharge* 
the power of the lessor to determine it. And though a 
covenant cannot be discharged but by an instrument 
under seal, yet it is otherwise with ii condition, which 
the proviso in this case, that the lessor may determine 
the lease, is. ^ For os conditions may be made and an¬ 
nexed to any estate of a thing grantable without deed, 
w'hich this term was, without any writing at all (/?), so 
<nay they be dis( lunged without writing; and therefore 
a condition broken niay bo discharged by an act in pais. 
In bkc manner the lessor in this c.nso may dispense with 
the condition in his favour for determining the lease, by 
an agreement not uRder seal. But granting that for 
w'ant of a seal it cannot operate as a discliargc, yei if the 
Court SCO a l^ain Intention, they will give effect to it in 
siicli manner as by law they may. And therefore *the 
agreement shall operate as a demise; the words, lliall 
not dispossess or cause to be dispossessed, but to have 

it for 21 years,” being sufficient w’ords of demise; and 

« 

then the taking such new lease will no doubt be a sur¬ 
render of the Hn'iner lease, albeit the second lease be 
by word only, and the first lease be by deed (A). And 
in that case, tlie tenant will not hold under the second 
lease dischargetl from the rent and covenants, because 
the tenancy under the second lease will impliedly be 
subject to the same rent and covenants as in llic first. 

(■/•) Sbeph. TovJ}. ii6: iffh edit. 

(h) St^eph. Touib, 300 . 3 JBac- 4br, (S.) 3 

Abr 496./>/. rt 

The 
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Tile only (Ufference,will be, timt the fomi of 1^*5. 

will be a!terec\ '' »' 

TAf Court considered, that whatever migj^t h^webeeft 
tlio eiiect of the mlraorandum to operate as a sofftti^dev 
of the lease, if the intention of the parties hwl been 
plainly to make a new Ica^c, there was notliing from 
which such an intention could l>e Colfwted; on the con¬ 
trary, the intention was to take away fijpin the le''Sor 
the power of dotcrmkiing the fiist lease, which the 
parties had not eflfectualJy done. 

fiule dischargcfl. 


Wilkinson” and Others and 

Another. 


Ttcfi ), 
Jp.l i8»ii 


I^GIREfacias against the difenditnt'i to liivc cxe( ulion 
upon a rccogni/ance of bail, I’oi 4.f4;/. 10s. damages 
and costs, rccovani against Juaph Blotint^ sued with 
Gforgr hiikham^ by reti'son of the not perfojming cer¬ 
tain pgjmiscs made by the said J, B. and G. K. to the 
plaintids, and the recogiii/.am c set ibrlli was a recog¬ 
nizance in 772/., 01 case the said J. B. and G. K. s/iatdd 


In (iieTaLiaf 
to liave txciu* 
^lo I lut a 
m ijres .inJ cost 
i iCi ti'l ag in 

J li upon sc 
cr^>'iiizjnce' uf 
lu J,cundeion» 
cd u. on I'e 
s m’ J- L' d 
O K tfu ill 
to Kiiiit. t 


happen to be condemned in tlie plea aforesaid tt< the suit ^ 

^ s'onidpnv, cfi 

of the said plaintids, and if the said ,/. i?. and fr. A", omrclcrthcm 

stlvei, the 

should not pay and satisfy unto the plaintiffs all such pLmtars allege 
damages, costs, &c. as should be adjudged tc) the plain- g K h.r“e mi 
tiffs in the plea aforesaid, or render themselves to the tJnlxt*,' 


custody of the marshal, &,c., and then the plaintiffs ‘o, 

' ‘ tlie foim and 

allege that J, B, and G. K, have not paid, &c. nor ren- 

lecogn ztincc' 
tfeld on special 

idepsurrer that the bteach was ill assigned; for noa constat but that y. il, i^ho was con* 
demned, bat paid or rendeted. , 


VoL. IV. 


D 


dered 
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1815* def^ &c. according to*the form i^nd efl^’t of ihe ?aid 
' ' recocnizance, &c. 

WlLMNSON ® 

axai/ist Demurrer, assigning for cause, ist, tjiat although 
by the scire facias it appears that tlie said *71 B.3 
against whom the said judgment is tliercin stated to 
have been obtained, was sued jointly with, O. Kh yet 
it doth not appear by the same why judgment was 
given separately agsunst tlie said J. B. only; nor is 
any cause assigned for the said judgment not being 
against the said J. B. and G. Iv. jointly; idly, That 
although by the scire facias it appears that the de¬ 
fendants did by the recognizance bind themselves, in 
case the said J. B. nnd G. K. should happen to be con¬ 
demned in the plea therein aforesaid at the suit of the 
plaintiffs, and if ^thc said J, B, and G. K* should not ** 
pay and satisfy unto Ithc plaintiffs all such damages and 
costs, &c. ns should bo adjudged to tlie plaintiffs in the 
plea aforcsail, or render themselves to the custody of 
tlic marshal, &c.; yet it docs not appear by the scire 
facias that the said J. B. and G. K. mere cotulemned in 
the said j)lca j but, on the contrary, it appears that 
judgment in the said plea was given against die said 
J. B. only, and not against the said J, B. and G. K. 
jointly, according to the said recognizance, and no 
cause is assigned why judgment was not also given 
against the said G. K. Joinder. 

Holroi/d, who wa^ in support of the demurrer, ad¬ 
mitted that cases miglit be supposed in which, though 
J. B. and (j?. K, were sued jointly, judgment might be 
had against one only, as in the instance of the other 
having become bankrupt and obtained his certificate: 
wherefore he abandoned the first cause of demurrer. 
But upon the id he ai'gued that the plaintiffs had not 

shewn 



ft 
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•iliewii any breach cf the rccognijsanee; Ibr the 
(litlon being in case both liiouUl be condemtletl, and 
there being ro joint condemnation, but a condeftma* 
tion against one only, consejiuently tlie rc(!^gnij^ce 
was not broken. And supposing the Condition of the 
recogni?anee could be lateen several, that is, in 
case either should be* condemned,*’ yet the bi each was 
lU assigned, for then it should have been shewn that 
J. B. had not paid or rendered, for if he*has so done, 
the recognizance will be satisfied. 



TiioftLaT. 


Motyaf, contra., said that the proposition con¬ 
tended for in support of the deinutioj, \i/. that this 
jecognizance is not forfeited bec.uise jiiclgni'^nt lias 
passed against one of the princ.palsi onl\, wa-. no less 
than this, that in all cases a recogiiizanci* of bail en¬ 
tered into on behalf of more than on-* ^leison, is dis- 
^charged by tlie death, or bankruptcy and -cettificate of 
any one of them , or, in othei words, that by whatever 
means judgment against all riui^ hapjicn to be inter¬ 
cepted, the bail shall be ovoneiated. But the meaning 
of such, a recogni/ance is that all such as shall be con¬ 
demned shall pay or lendti ; but not that all shall be 
condemned if it be impossible to condemn all. And 
though the breach is assigned generatiy that J. B. and 
G. K. have not paid noi rendered, it is well enough, be¬ 
cause it is in the woids of the condition; and thoic is not 
any precedent for assigning it in the alternative; but as 
J.B. has only been condemned, it was open to the de¬ 
fendants to have pleaded that he had paid or rentlered, 
and that would have been an answer to the breach that 
both have not paid or rendered (tccotding to the farm 
and effect of the recognizance^ if the meaning of the 

D % recog- 
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recognizance be, that tlie*||>nrty who is condemned- shall 
pay or render. 

Lord Ellenborougii C. J. The rule is that the 
plaiiitiif must shew a suilicient breach. And can it be 
said that the plaintilFs in this case have so* dune, by 
alleging that both have not paid or rendered, when it 
is admitted tliat the recognizance would be well satisfied 
by the payment or render ol’ one ? Both are to pay or 
render themselves it' they arc placed in a situation to 
pay or render; that is, if both be rondcinncd j but the 
plaintiffs have only shewn that one lias been con« 
demned. 


Le Blanc J. If the party against w'hom judgment ” 
has been i eeovered, iias paiil the money or rendered 
himself, that v^ould satlslV the recoiiuizanco; and that 
State of things is consistent with the breach assigned. ^ 
The plaintifis iiave sliewn that they recovered 
ment against one tmiy: and might they not have 
gone on and alh'ged that he had not paid or reu'- 
dcred himself? 



Bayley j. If the legal elfect of the recognizance 
be in the alternative that both or eitlier, if condemned, 
should pay or render, 1 cannot see why the plaintifis 
might not have alleged in pleading that neither has 
paid or rendered. But they have not so done, and 
they are bound to assign a suflicienf breach. 

Per Curiam, Juilgmcnt for the Defendants. 
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A SSUMPSIT fcir money htul and received, and the Covenant by 

A • . » . 1 chartei-pa»ly 

money counN. Plea,*noii*a>sumpsit. At the trial msdebewetn 
before Bayley J., at the last Lianca^hite summer assizes, Thip 

there was a verdict for tlie plaintiff for iq 2 ^. os, iod., rie\gbtfr, 

subject to the opinion of the Court upopttlic tbllowin^ I 

case: * and thmcp 

-r> I <» rt* • V » lo/.,tIiat 

By charter-party of affreightment, 2d of T^ox'cmoer ihe trtijriu<*r 

i 8 i 2 , between tlie defendant as ina<-tor of the ship r1»rfr!^ig*d [”0111 

Shannon^ then lying in the pc'rt di‘ L/x'ttjwol, of the '-^Vo 

one part; and the pl.iiiitiff, jt^ nievcli'int, of the other ^ aMb<. 

, , ' ... nl //>• 

part; the delendant let, and the plalijtiff took the said *01 lot’on, 

11x0-1 i-*r- r 'boiilc! 

ship to freight, on a voyage from I.ireipuol to Marnn^ bed i„tied .it 
hamy in tiouth Amnicay and from thcna^back to Lwet- 
jioo(\ upon certain terms and conditioni, ami upon 
covenants on the part of the dcflndant for receiving' of tiit-omnard 

taiyo to My 

and delivering an outwanl and hoinoward cargo, and and much 
for the performance of the voyage; and there ivas, bc^foiin.Tnccf - 
amongst others, a covenant that the ship should, at twrl^dis- 
tho commencement and tlurmy: the contiiiiinnce of the 

A/,tf» hr ad- 

voyage, at the expence of her ow norf, be kept tight, v,irictd by thr 

ficightet, liH 

staunch,-Aand stronjj^, and well and'sufficiently fitted agent's or as- 

out, victualled, and manned; in consideration whereof m«tei/when 

the plaintiff covenanted with the defendant to dispatch* from'interc?* 

the vessel, to loa<l on board f»f her at Mamnham a commis¬ 
sion, ai the cur- 

rrn' (xthanf^e 
of the place, 

and the residue of ^mh freijiht to be paid on delivcTj of the cargo In L. The ship ar¬ 
rived at M, whcie the 120/ outward licight, md abo lyj/. for tin* lucr >ai) dis¬ 
bursements of the diip, were paid or advanc d bv the freighter to the mastei , and the 
ship received her homeward tatgo and siikd for L., but was lost by cap’u’-'-. Held 
that the ficigiilcr wa' not entitled to recover bsck the 191'. 

D 3 
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aa^&'of Cotton, and discharge the same in Liver* 
p<>of,''Tand also that he should and woultjT** pay or cause 
to be paid unto the defendant Jbr the freight and hire 
of the vessel on the said voyage from Liverjwol to Ma- 
ranham j 20/. British sterling; arid from Maranham to 
Liverpool at and after the rjitc of 2Id. British sterling 
per pound weight for each and every pound of cotton 
which should be delivered at the King’s Beam in Livet'* 
pool} such Jreight to be paid as followS) viz. 120/. 
Btitish sterling for freight of, the outward cargo to 
Marajiham^ and ns nwch cash as may be found ncccssttry 
for the vessel's disbursements in Maranham, to be ad~ 
vaiiced hi/ the jdajnfijf, his agents or nsn^gns, to the 
defendant, when required, free from interest and com* 
mission^ at the current exchange of the place, and < 
the tesidiic of such freight to he paid on the delivery 
of' the cargo Jur Liverpool, in good and approved 
bill's on London not exceeding three months date.” 
Tlie vessel sailed from Liverpool j and arrived at'iWa- 
ranham Avith her outward cargo, and delivered it 
there; when‘120/., the sum stipulated by the charter- 
party to be paid for the frciglit of the outward cargo, 
w’crc })aKl to the defendant by the agents of the plain- 
tiftl The plaintiff’s agents also, on his behalf, paid or 
advanced to the defendant at Maranham 192^. ps. lod. 
for the necessary disburserfients of%ie vessel at Maran* 
ham as stipulated by the charter-party to be there paid 
or advanced. The vessel received at Maranham from 
the agents of the plaintiff a homeward cargo, and 
sailed with it for Liverpool; but during (ho voyage AVa^ 
captured, and, together with her cargo, was wholly lost 
to the proprietors, and never.arriA'ed at Liverpool. 

The question is, whether the plaintiff is entitled to 


recover 
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■ 

r^ver tb« J92/, lod, so paid or advanced !<; ibo 

defendant dt Maranham. If he is, the verdutt. to 

stand; if not a nonsuit to be entered* 

* 

RiciMt'dson argued that the plaintUf was entitled^ for 
that, upon the &ir intent of the charteT'party, the 
' 192/. 9f. lod. was to be considered either as a loan, or 
as an advance of so much of the homeward freight, 
liable to be refunded in the result, no homeward 
freight should become due. If it waS intended as a 
loan, which it should rather seem to be, from the ex¬ 
emption from interest-and commission, else what occa¬ 
sion for any suck exemption, then codit qusostio: but 
if it was intended as an advance of freight, then by the 
rule of the maritime law, freight being a compensation 
for the conveyance and delivery of goods, if the convey¬ 
ance and delivery be not completed, freight is not earned. 
Which rule is a key to the construction of this covenant, 
shewing tliat by an advance of freight m^st be meant an 
advance upon an implied condition that the voyage and 
delivery should be completed, tor otherwise it could not 
he J) eight. Ar^d thus i\\ Mashiter Buller {a). Lord 
Elleifboiough C. J. ruled that a stipulation in the bill of 
lading that the freiglit should be paid at the shipping 
port, by no means dispensed with performance of 
the voyage. Aud (the voyage having been lost) he 
added, that if the defendants had paid the freight upon 
the shipment, they might have recovered every penny 
of it back. But in Andrew Mnorhouse {h)^ where, tlie 
party elected to contract to pay tlie freight at the sliip- 
ping port at a reduced ratc^ in preference to paying it 
at the port of delivery^ at a higher rate, it might well 
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(a/ 1 Camph. JST./*, C. 84. (J) 5 Taunt. 4JJ. i Marsh, Hep. tZ 2 . 
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b(* lioidcn that he had wai'^d the behefit of the contift* 

# 

gency of the ship’s never arriving, having received an 
equivalent for it in the reduced rate of fi‘cigljit. There¬ 
fore that ease is very distinguishable from the present, 
and from Ma$hitcr v. Bullcr. Here the covenant is 
not that he tvill advance so much for freight /it a re¬ 
duced rate, but simply for freight; which necessarily 
imports that soraetirtic or other it shall subsist as freight, 
though not at the time of the advance; but here it 
never 1 ms subsisted as freight, for^ Blukey v. Dixon {a) 
decides that a party cannot recover as for freight until 
the arrival of the goods; and the circumstance of its 
being to be |taid in advance will not take it out of the 
general rule, if it must still answer the description of 
freight. 

Litilcdale^ contra, relied on 2 Siho^tS. 283. Amn.^ 
where it was ruled by Saunders C. J., that advanep- 
money paid before, if in part of freight, and namwi So 
in the chartcr-j)arty, although the ship be lost before it 
coinc to the delivering port, yet wages are due according 
to the proportion of freight paid before, ^or ike freight¬ 
's cannot have their money Which resolution is ex- 
prcKvS to shew, that the plaintiff shall not have this 
money. And doubtless if a man advance his money 
upon a good consideration lie shall not recover it back; 
as if upon an agreement to build a house, accident by 
storms excepted, a man stipulate to advance his money 
for the building from story to story, in consideration of 
the expence of the builder in procuring materials, &c. 
and he does so, and afterwards the house, before it 


is 


{a) a Bo:. & Bull, 321. 
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is ciijnpleted, Is blown down, Jio sliall not recover *8^5. 

money buck. 'So here, the freighter stipulates* to pay - 

a portion of the freight in advanee5 in consideration of 
the ship-owner’s expenecs in preparing the ship for the 
return voyage, for which the outward fright was not 
any adec|untc compensatimi; wherefore, though the 
voyage be lost, yet being lost b} the perils of the sea, 
which are excepted, and not by the dls^ult of the ship¬ 
owner, the freighter shall not recover back what he has 
so advanced. And Maskiter y, MuUer "i^as ruled cu- 
tirely upon the particular words of the contract, vi/, 

“ the shippers paying freight for the said goods in 
Lon^n^' which it was thought only changed the place, 
but not the time, of payment, and therefore the freight 
, could not be due till the delivery of the goods. But 
here is a stipulation not only as to place, but also as 
to the time when the freight shall partially be paid; 
thatjs, when the necessary disbursements of the ship 
were made, and required it. And thoSgh Blakey v. 

JBixon decided that upon the strict technical meaning . 
of the word yJvzgA/, that cannot properly be termed 
freight w liicli is due before the arrival ol“ the goods, yet 
it was there said that there might be a contract to pay 
the freight on the delivery of the bill of lading, and 
that the receiving goods on board to be carried is a 
good consideration to found a j)romisc to pay the 
freight immediately. Wherefore if this be in substance 
a covenant to pay a portion of the freight before-hand, 
according to Andrew v. MooihousCf the using the word 
freight shall not, on account of its strict technical 
mining, preclude the party from getting at the triu' 
meaning of his contract. 

T.ord 
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Lord Ellenborougii C. J. By the policy o( the 
law ot' England freight and wagea^ strietCy ibO called^ do 
Dot become due until the voyage has been perlonned. 
But it is competent to the parties, to a charter*party, to 
covenant by express stipulations in such manner as to 
conti*ol the general operation of law. The (rjucsti</ii in 
this case is whether the parties have not so covenanted 
by the stipulatii^ of this charter*par ty. If the charter- 
party be silent tlie law will demand a performance of 
the voyage, far no freight can due until the voyage 
be completed. But if the parties have chosen to stipu¬ 
late by express words, or by words not express but 

sufficiently'^ intelligible to that end, that a part of the 

( 

freight (usiag the word freight) should be paid by an¬ 
ticipation, which should not depend upon the |)ertbrm- 
ance of the voyage, may they not so stipulate ? Now 
by this charter-party it is stipulated tliat i2o/. shhlt be 
paid to the defendant for freight of the outward cargo to 
Maranfiam, and as much cosh as may be found necessaiy 
for the sliip*s disbursements in Marmiham, to be ad¬ 
vanced by the plaintiff, his agents or assigns when re¬ 
quired, free from interest and commission, at the current 
exchange of the place, and the residue of such freight, 
{impliedly therefore denominating the former payment 
as an advance of freight, without interest or commis¬ 
sion) upon the delivery of the cargo at Ldverpool, It 
is argued on one side as if this was a mere loan to pro¬ 
vide for the necessary disbursements of the ship at Ma- 
ranhanii the money to be advanced indeed at Maran- 
ham^ and to be afterwards repaid by deducting it from 
the freight, if freight should be earned, but to be repaid 
at all events whether freight should be earned or not. 
And I certainly agree that if the charter-party doe? 

* not 
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not^ import that this was to be a payment 4 ii ladvmce, 
specifically, dT freiglit, the resuU would be as contended 
for. But in the first place the advance is to.be made 
free of interest and commission^ which shews it not to 
have been intended as a loan; for if a loan, why should 
not interest and conmiission be paid for it? Xu the 
next place the word resfdue imports Uiat it is freight 
that was to be partially advanced»V;;Uf which the re¬ 
mainder only was to abide the usual risk which the law 
casts upon the earning of freight, that*ts, the convey- 
mice of the. cargo to its place of destination, 'llic 
^Xcceding payment was on the contrary, by the stipu¬ 
lation of the parties not to be subject to that risk, 
which but for the stipulation and by .the ordinary 
course of law it would have been. And there caii.;.be 
no doubt that the paymtot ofVreiglU; may by the agree¬ 
ment of the parties be so exempted. 1 therefore read 
this covenant as if it were, that 1 2 ot. should be paid 
to'the defendant for outwaid freight *ut Marankam, 
and that as much more as might be necessary for tlia 
ship’s disbursements should be advanced by way of 
freight, and that the residue should remain subject to 
the dbntingency of the ship’s arrival and delivery of 
the goods at their place of destination. A part was to 
be free from all contingency,* the residue was to abide 
the contingency. Thus it appears to me upon the 
plain meaning of the instrument now before us, and 
without looking to other cases which apply to diiforent 
forms of covenanting from the present, tliat this money 
was received at Maranham as freight, and that it is dis¬ 
tinguished by the provision rei^ecting the residue 
from that part of the freight which was to abide the 
ordinary contingency imposed by the law. X therefore 

think 
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think that inasmuch as if is freight^ the plantilT is slot 
intitlcd to recover in this action. * 

Le Blanc J. I agree to the construction which has 
I>ecn put by my Lord upon this charter-party. Tlic 
plaintiff 1ms advanced a sum of money to the dcfcndimt 
at Ma)’an/i(jmf which he now seeks to recover, upon 
the ground that itiwas advanced by way of loan, or as a 
payment by anticipation of freight which was not then 
nor lias ever since been earned^ It is open to the 
parties to such contracts as the present to make suc||^ 
stipulations, consistently with law, as they shall please. 
And here the parties have contracted for tlic letting and 
taking the ship to freight on a voyage to Maranham and 
back to Liverpool and for the payment of a specific 
sum for the outwaM freight to Maranhami BXiA for, the 
liomeward freight they contract to pay according to a 
specific rate of payment upon the goods to be delivered. 
But they also contract in what manner this freight shall 
•be paid, that is, that the outw-ard freight, together with 
so much of the freight home as should be necessary for 
the disbursements of the ship at should be 

paid in advance when required, and the residue of such 
freight to be paid upon delivery of the homeward cargo 
at the place of destination.-* Now there can be no doubt 
that it is competent to parties to stipulate for part pay¬ 
ment of the freight before it can be known ivhethcr any 
freight will accrue or not. And have they not so stipu¬ 
lated by this charter-party? If it was intended that what 
was advanced at Maranham should be returned in the 
event that has happened, the parties might have provided 
for it by their contract That this question has not 
yet come before the courts can only be accounted for 

bv 
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by supposing^tbat person*} hjive Hot been adviseil 
tempt tlie question, because undoubtedly there miist 
have been ai^ny cases before this, in which the parties 
have stipulated fpr a payment of freight in advance; 
indeed such cases are very common, and it must very 
often havjp happened th^t the ship has not arrived. 
And what hasliappened still more ofren, is that wages 
have been stipulated for and paid in advance at a par¬ 
ticular period of the voyage, which is similar to the pre¬ 
sent case, and yet I,believe no action Jias ever been 
brought to recover back such wages from those capable 
of paying, on the ground-' that no freight was earned, 
and thereibre wages were never dye. It ft impossibh* 
to consider this as a loan of money, because of the ex¬ 
ception by which it is made fr^ni from interest and com¬ 
mission, and because also “ the ifesiflue of such freight’^ 
is mode payable upon the ship’s arrival.^ This covenant, 

therefore, must be understood as a co\cnant for the 

• .... • 
payment of the freight in different modes, some part of 

it upon the arrival of tlie ship at Maran/uwi, and the- 

rest to abide the contingency of the ship’s return to her 

port of destination. It is clear therefore the plaintiff is 

not entitled to recover. 

Bayley J. Wherever there is an expiess stipulation 
that the party who is to be entitled to freight shall be 
paid any portion of it in advance, there ought also to 
be an express stipulation that the party paying it shall 
be entitled to recover it back, if freight be not earned, 
if such be the intention of the parties to the instrument. 
For without some provision of that sort how are we to 
raise a new implied contract to that effect ? It seems 
clear that the parties to this instruiaent have sti^^ulated 

foi 
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for a partial payment in idvance by way of freight iind 
not as a loan; for after settling the amount anti rate of 
freight to be paid for the voyage out and homci they 
stipulate that suck freight shall be paid as follows, tliat 
is, the outward freight to Maranhamt and as much cash 
as should be necessary for the ship’s disbiirgeinentsin JMd- 
ranhantf to be advanced by the freighter'when required, 
free from interest and commission at the Current ex¬ 
change of the ^olace, aj;d the residue of such freight on 
the delivery of the homeward cargi). Therefore, taking 
the whole of the clause together, it seems to me that 
this payment is to be considered as a payment of so 
much of the freiglif in advance. And if that be so, 
upon w'hat ground is it to be recovered back ? It is 
suggested as a ground, ».that the Ireight has failed by 
the non-perfqrmancc 6 f the voyage, and thus the plain¬ 
tiff has derived ko benefit from it; but w’hat benefit has 
the defendant,derived ? Hh also Ims los( as well as fhe' 
plaintiff, and the question is, whether he is to bear a 
forther loss. Now iu order to maintain money had 
and received, it is in general incumbent upon the plain¬ 
tiff to shew that the defendant has money of the plaintiff 
which in eejuity and good conscience he ought not to de¬ 
tain from him. Rut here the question raised is not whe¬ 
ther the defendant has money which he ought not to'de¬ 
tain, but whether out of his own money he shall be bound 
to make good that which the plaintiff has lost. It 
seems to me that the defendant shall not be so bound. 

Dampier J. It has been argued upon the words of 
this charter-party, that “ as much cash as may be 
found necessary for the ‘ usscl’s disbursements in Murarir 
ham, to be advanced by the plaintiff to the defendant,” 

14 imports 
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impcft-ts a loan of moyey, and npkapsiymcnt of freight. 1815. 
And if those words sloodnlone, and unexplained by the 
other part of ^he clause^ 1 should have thpught tliey egamt 
might have been subject to such a construction. But 
taking the whole clause together • I think it is not to. 

It stipulate^ for the paynient of mck yreigkt, that is, 
the outward and homeward breight; the outw'ard freight 
and so much cash as should be necessary for the ship’s 
disbursements in Marmiham to be advanced at the cur¬ 
rent exchange of the place; and then it adds that the rest' 
due of such freight shall be paid on the delivery of the 
cargo. iSo that it contemplates the whole as freight; 
and beside, the exemption from intei^st and commission 
tends to shew that it was not a loan. 1 tliiAk it impos- 
• sible thei’efore upon the whole cjf this clause to consider 
this payment as a loan. Then the question is, whether 
freight eo nomine may not be stipulated be paid in ad¬ 
vance; and upon that 1 think dieri&can bepo doubt that 
it may. As little doubt exists in my mind that this is a 
stipulation of that nature to pay a portion of the freight ' 
in advance, and it does not appear that there is any co> 
v^ant that the party shall recover it back in the event 
of freight not being earned. Therefore it does not 
seem to me that fbe defendant has received money 
which he keeps against good conscience. And if so 
the plaintiff is not entitled to recover. 

Judgment of nonsuit. 
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The King ci^^ahist The InhabitantSiof Moiiton. 


In order to 
establish a set¬ 
tle, nieiir bv 
tpprciilicesliip, 
t wab piovcd 
that t)u incini- 
tuic was only 
ut ore pait, and 
that upon ap¬ 
plication to the 
I>aupci, who 
wBj tlicn ill 
and died soon 
attcivvaids, to 
know what had 
heeuine ul it, he 
de«.lau‘d that 
when the in- 
dc.uutc expued 
It WuS Jewell to 
him, and lie 
burnt It long 
•Mnee; and it 
lvasal^o |)iove‘d 
that iiupiiiy 
was made of 
the exeetiliix of 
rlic ini'>tt*r,wh,o 
ijiJ that slie 
kmtw nothing 
about It Held 
I hat this pi oof 
was sullieienl 
to let in parol 
evidenee ui tlie 
contents oi the 
indentuie. 


PON appeal against an order of two justices for the 
removal of Elkana Ajlirdijd^ Itib wile and children, 
from the township of Ilmwrth to the township of ilior- 
lott, the sessions for the West Riding of Yor/c confinned 
the order, subject to the opinion of this Court upon thi‘ 
following case: 

O ft 

'riie j)auper ELkana served one Boadht/ as an ap- 
[)rentice for several years in MoA'vi. 'J’he indeiilure 
jiot produced, but iu order to shew that the service 

I 

was pcrl'oniied under an indenture duly executed, inul 
tliat due tliligeiice had been used to discover if, the, 
to%v n.ship of ILnvjrth called a witness, who proved that 
liiiving heard that the pauper had the indenture, he 
went to him to inquire .what had become of it. /fhe 
pauper, who was then very ill and died soon iUter- 
wards, declared that when the indenture expiretl it was 
given to him ; tiiat he had it in his possession after the 
expiration of the apprcnticeshi]), but ha<l burnt it long 
since, conceiving it of no use. It wufj abo prove<l by a 
witness to the execution of the indenture, that there was 
only one part executetl.* Proof was- also given that ia- 
quiiy had been made of tlie daughter and f,ole t'xecutrix 
of the muster, and that she had aiiswereil that she knew 
nothing about it, but no evidence was given of anj 
search having been made by any one, either amongst 
the papers of the master or thos6 of the pauper. It 
was objected by the township of Morton that sufficient 
search had not been \ roved to have been made, or due 
diligence used, to find the indenture, 'rite sessions 

*5 


over- 



IN THE I'lFTY-fFIFTH YeAR OP OECJl^GE III. 


.49 


overruled the objection, and, the township oi Ha'mrth 
then ^avc parol evidence of the due execution and ton- 
tents of tlie indenture, and of tlie service under it. And 
the question now made was, whether there was sufficient 
proof of die loss to let in this parol evidence. 


1815. 


The Kino 

The Inhahl* 
tADtt of 
MvRTga. 


• • 

J. JFlliiafns and E. Aldenmii who opposed tlie order 
of sessions, and were called upon by the Court, con¬ 
tended there was not; for that independently of the 
declarations of tlie jiaupcr, which ouylit not to have 
been admitted, the only evidence was, that incjiiiry had 
been made of the executrix of tJie nur^ter, who said 
she knew nothing about it, \v|iiisl ail' search was 
negatived among the papers, wheie, if 4 he indonturo 
existed, it would naturally ^be. (jraniing that the 
declarations of the jaiuper wort; e\^ilence so far as to 
shew that he had not the indentnre, whicli is tlu’ 
utniost that they could be, >ti)l, without reasonabh> 
evidence of the loss of the iiulenturc, parol evidence of 
its contents ouglit not to have been admitted. And 
Jtt'x V. Citstlcton (a) decided that an inf|Miry of tli<’ 
representative of the master, and an answer given by 
licr,*such as is stated in this case, was insufficient 
evidence of the loss. Here, llierefoi-c, lor want oi‘ a 


sufficient search, Ahe proof defective to let in jiarol 
evidence of the contents. 


Lord Ellenborough C. J. The malving vcurch, 
and using due diligence, arc terms .'ipplicable to some 
known or probable place, or person, in respect oi 
which diligence may be used. If w’hat the paujior 


vaid; 


VOL. IV. 
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said, when he was inquired oi', \\v<s not admissible, 
tlici/ the iiuienturc is not traced into his luiiuU, and 
being funcLu>i ofheio, rljerc was no parti^jular rca»on 
why it slunild be with Iihn. lii 011 the other hand, 
\vhat lie .viid was admissible, then, although it may not 
amount to proof of the fact tlu't the indenture was de¬ 
stroyed by him, yet it may be so far evidence as to 
aflbrd a reason wliy flirther scarcli was not made with 
him. Sup})os'‘jlhis h.ul been an inquiry of a jTn*rchant 
for sonu cruimiereial ptirpo-ie, a4id he had giv'eii a 
similar answer, would it not have been siiflicient? It 


is like a non-proiliielion upon re(|nei-t, and the party 
accounts for it. Not that I mean to pronounce that 
this was tvideVice of die f.ict of ihe indenture having 
he'Mi bnrnt by the pauper/ tliongh tliere might bo some 
ground ler sasu*;; that, a-i die pauper wa*- pcrfecily free 
fiom all niter!‘-1, he hat! no Ina^ to make the tleclar- 
ation ht‘ilul. lint ’.vitliniif givini* It such an elFcct, it*is 

. 7 * • 


evidence that sni'ii inlbimati'Ui wa., obtained as pre- 
eliidi'd the iieie: '.ily of any farlher siarch in that quar¬ 
ter, and di>cl'arge-< tin parlies of any laches in not 


making it. 


Lt: J. In 7o’?' v, Ca^flrfon. there was proof 

of the eMsleiici' o( one pail, fif the indenture; it was 
traced into the })Ossc.ision of a pailicular person, and no 
fartlier proof was glvi'ii to shew what had become of it. 
Here is no prool’ lliat the instnnncnt ever existed in 

the possession of the pauper, unless his declaration is 

<• 

to be taken as evidence; and if it is, wc find him de¬ 
claring in the same breath that it no longer existed. 
Then follows the a}ij lication to the executrix of the 
master, and lier answer is, that she knew nothing about 

16 it. 
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it.* It secm.'^to mc,«thercforef tliat this ovhloncc shewed 
that the parlies hud used reasonable diligence, and that 
there is nothing in the objection : and 1 am a little sur¬ 
prized that the Sessions should have thought this a lit 
subject for a case. 

• • 

Bayley J. Application has been made to all parties 
likely to have or know an)' thing of du; iii.'- tiuinent, and 
no trace of its cxisleiiee is obtained. Siipjiose there 
had been a dozen plig.'es at wliieli it iiiigli! [lo'.sibly have 
been tracwl, would it not liave been cnoiigli to make 
inquiry at each, or iiiiisL the paities have iii>i>led on 
making ooarcli at each? h\ lu'^' the in¬ 

denture was (raced into the hands of Aii individual, 
who, upon iiuji-iiry made, dal not say iliat sIk' luul not 
got it, but only that site could luiL And it. 
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Tli'e Kino 

(fifatuit’ 

The Inhabi¬ 
tants of 
MuK lUN. 


Dami'IEH ,1. 'Dil aiisvNcr gi\eii to the iiujniry in 
I?7\v V. v^:l^, .1 reason why llif jiart) should 

have procteded ti» make farther seaieii, beiaiise it wn*^ 
proved that tlie indenture once t'visted in tlie Junds ol' 
tin* individual, and slu' tlid not say that sh(' had it not. 
but "only that she could not liiul it. But hero the 
reason i-i jdl the othei way; for uIkmi tlie paujua-, liv 
nliose iidbnnation alone thepflrfies wen*aeqnaiiited with 
his having had the iiistriiuient, at the veiy same time 
declared that it was burnt, why should they go on to 
search among his papers? 'J'liis evidemv, therefore, 
affords ti reasonable ground for not jiursuiiig theii 
search with the pauper, whereas the evidence in Hex v, 
Castlctoji shewed that a farther scarcli w as iiccesharv'. 

Order of Sessions confirmed 


Scarlett was in support of the order. 
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jpnufil The Inhabitants of Yspytty. 


An ordci fot 
tlic rciiiovdl ol 
a mairied no- 
inan (not stat¬ 
ing Iier to be 
sucb) and ber 
childicn to 2’, 
adjudging that 
the law/lil set- 
tlcniciiL of hci 
and hei thll' 
dien is in 7^, 
was licid wcJI 
without .ul- 
jiidgiiig that ?' 
vvis lu'i hill- 
banrl’s settle¬ 
ment , and 
pioof by the 
molliLi ol the 
husband that 
he gained a 
scttlcmLiit in 
y by hiilng 
and SCI s ice was 
licld sullicient 
williout L.illing 
’the luistund, 
ihhougli it ap- 
jieai cd I li.it !)c 
sv.is in tins 
eounti y. 


PON appeal against au order of two justices, re¬ 
moving y/««6' IVilUamiii her daughter, and son, 
from Llamhjrmg to Yspytty, in the county of Denbigh^ 
the Sessions coiiilrmcd the order, subject to the opinion 
of lliis Court upon the following c^isc; 

The pauiter Anne is the wife o['Griffith IVillirms, a sol¬ 
dier in I lis Majesty’s sert ice at Woot-Ach. TJie mother of 
GnJJitfi tile husband proved that lie gained a settlement 
about II yeafs ago in \-yn/t/ip by hiring and service, 
find that ho liad not to her knowledge gained a settle¬ 
ment ebewhere. I'luii was the only evidence to prove 
the ‘^ettlcinenl of the husband, or of the paupers, and 
no atlosU'd copy ".is produci'd of tlie husband’s exa¬ 
mination upon oalli, pursuant to the statute 54 6'.*3. 
*('. 2^. s. 6p., or an_\ other statute. The case set forth 
the order of reinoval, wincli was for the removal of 
Anne If '//ntnis^ {^not stn^in^ her to be the ivt/t' of anij onc%) 
Janehv] daughter, aged three years, and her 

son, aged two years; adjudging that the lawful .settle¬ 
ment of the said An?h' And her childicn (not that the 
settlement of her husband) was in Ysjn/tf//. 


Pcale, in sujiport »)f the order of Sessions, relied on 
Jtea: v. Hurilebinj/ (n), to .shew that the order was well 
enough in point of form, altliougli it did not state that 
was the settlcincnl of the husband. 


(A iT.x. 1 64. 


Gurnet/, 
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*Outnrj/^ <4ontra, iouk another objection, viz. that tjie 
evidence of the mother to prove the settlement of tlie 
>011, wlien ij appeared the son liimself might liave been 

I 

called to prove it, was not the best evidence. 


1815. 
The Kixo 

ageimt 
The Inhabi¬ 
tants of 
Vsi'VTi sr 


Lord Eu-eniiokoitgi»C. .T. If ihc respondent parish 
prove enough to luimeh a prima facie ease of settle¬ 
ment, is it necessary that they should prove more? 
Must they go on to call witnesses aj, the liazard of 
having that which is* already proved defeated ? As to 
the objection upon the form of tlic oixh'r, it is stated 
that it is the \virt‘’s settlement, and the mediiiin through 
which she became settled lltere netd not bo stated, {u) 

Per Cutiam^ Order of Sessions confirmed. 

i 

(j) See Rc\ \ Ih^Kr C. i6z« 


Kli/abetii Klnodok against NoxTi-n. 


// 

• list. 


^OVENAXT liy (he [)l{iintiil‘as devisee of /ifc/utrd 
; and the pl.iintifi* det lares that by inden¬ 
tures of lease and lelease of the i ith and 12th of Mi/,/ 
1780, the defendant conveyed to IL Kingdun in ieo a 
fourth part of ceitain lands therein ])!utieylarly de¬ 
scribed, with a proviso for redemption upon jiaunent 
of 450/.; and that the defendant covenanted I'or him¬ 
self, his heirs, executors, and ndministrcit«)rs, with It. 
Kwgdoi}, that he the defendant was at the time of the 
<*xccution of tlie indenture seised of and in the pre- 


Co\c*n 3 nt lies 

l>v lb > ist c of 
LtiKts ill a c 
upon a Lovc- 
mnt niiUiv; by 
ilclciuljnt lo 
ibi* ti sl.itoi, I’j 
wlioni defend¬ 
ant innveyed 
tJu’ lands in ice, 
tliai defend¬ 
ant was law- 
fullv sci'itd, Sir. 
and bad a good 
ii}>bt to con¬ 
vey, See ; foi 
such covenant 
in.is with the 


land, and thn' 
biokrn in the 

lirciimc of testator, is a continuing breach in the time of llio devisee, and it n ‘ulTicicnt 
to allege for damage that thereby the lands arc of less value to the devisee, and (hat he is 
picvenCed from selling them $0 advantageously. 


1 
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mlscs of a good and intlcfcasildo chtfitc of iwlicrltancc in 
fce-siniplc; and lliar he had gooil right to couvcy the 
same to li. Kn\s,(l<jn and his heirs; and tlniij tJje plain¬ 
tiff’ avers that li, Kingdoiij on the 3d of Mat/ 1791* 
duly made his will, &c., and thereby devised the same 
premises to her in fee, and died seised, and* that she 
(the jjlaintifT) entered into the })reniises, and became 
and was and eontimialK' hath been p<j'«sessed lhcr<xffi 
and seised ol apd entitled to all such estate and interest 
of and in the same as If. Kiii^dour had in his liietime, 
and at the time of Ids death, and assigns for breach, 
1st, 'I’hat the defend.int, at the time ol (ho execution 
of the indtnture, wfis not seised, Sec.; 2dly, That he 
had not good right to convey to Ji. Kmgdon ami his 
heirs, 8ce. And so the •plaintiff'says, that by reason 
thereof the firemises ari' of much les'- value, to wjt, 
k"-s In* zoool. tof the plaintiff’than ihc'^ olherwisi' would 
be, and that siie halli not bti'ii able to sell, and hath 
been prevented and h.nderi-d Irom sell mg the same, for 
so large a jirici' or so hem'ficjally and adxanlageousl}' 
ns she olluTu ise miulit liave done. And so she saith 
that the dcftMulanl hath not kept his covenant so .made 
with />’. Kingdon^ but to keep the same vy'pli H. King- 
don in his lifi iiine, and the plaintiffi since his death, 
hath wholly refir-ed. 

Demurrer assigning for cause, rst, That it appe.ars 
by tlic dt'cl.ir.ition that the sujiposed breaches ol’ cove¬ 
nant therein assigned were committed in the lifetime 
of i?. A’ii, before the plaintiff had any estate or interest 
in the piendsi's ; and also, that it does not ap¬ 
pear by the declaration that li. K. was at any time dis¬ 
turbed or interrupted in the enjoyment of the premises 
by the defendant or any other person, or sustained or 

could 
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could Iiav^ snstaiiied any •lajiiagc by the same sup¬ 
posed breaches of covenant or either of them, and also 
for that it^is )iiot alleged that th'' plaintiff hath at any 
time since the death of H. K, been interrupted or dii^ 
turbed in the enjoyment of the ]>remiscs, or tuiy jjart 
thereof,,or hath sustauied any damage from the sup¬ 
posed breaches of covenant or either of them ; and uNo 
that it does not appear that any })crsoii hath refubcd to 
purchase the premises on account of tlio ‘.upposi'd 
breaches of covenani, and also that the allegations that 
the premises are of uinoh les'^ value than they otherwise 
would be, and that the plaintiff Jiath not b»‘(‘M able to 
sell, and hath been prevent'd and hindered lioin selling 
the same for so large a price or so beiierieially and ad¬ 
vantageously as ‘•he other\vi‘(,' might have done, are too 
general, nntl do not give the d«»fen*lant sulilcient notice 
of the supposed damage. 

• Joinder. 
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Giffln di ill support of the demurrer, contended, istj 
That llie plainlilf could not have this action by reason 
tha^ the breach was incurred in the lifetime of the de¬ 
visor; whe^'eas llie devisee, who is but assignee of Uk- 
iaiid, can only have covoirnii for a breach incurred in 
her ow'ii time; idly, (jianting th.at the plamtiflj if she 
had shewn sufficient sjiecial rlamage, might have m.-iiii- 
tained this action; yet here she has not shewn it. ist. 
It ha.s already been resolved in tins c,He(a), that the 
action does not lie for the executrix ; the reason of 
which is, that tliis being a covenant n'al, in order to 
entitle the executrix there iiiusl be both a bi each and a 


(d) Kingtfs, V. Nottlc, mte, \oI. i 
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1815. rUmagc in the lifetime of the testatof, as was tlie case of 

' “ lAity V. Levington {a), otherwise it shall go to the heir or 

Kingdul. « 1 1 1 ■ * 

against the assigiiec of the land; whence it may at first seem as 
if the devisee in this case, being assignee, ought to have 
the fiction. But if the breach be in the testator’s lifetime, 
jt is not capable of being assigned; the covenant in* 
deed will pass with the land, but not the breach of 
it (A); and if the breach cannot be assigned, how shall 
»he plaintiff'as assignee maintain covenant ? Now that 
the covenant was broken in the testator’s lifetime is 
plain from Touch. 170., which says, that if one 
doth covenant that he is lawfully seised In fee, or that 
lie hath n good ostiibe, &c. and he hath not, in this 
case the covenant is broken as soon as it is made.” 
And though in A'///g x.Jfiucs (c) the heir was allowed 
to maintain ctivcmant u}*oii a breach incurred with the 
.mccslor, yet that. \va'5 because the lieir represents the 
ancestor in r<‘S}X'^'cl cjf land, as the executor does in re¬ 
spect of pcrsoiifdly, and therefore what the ancestor 
might liave the heir shall have: hut that is dificrent 
with tlic assignee. Besides, in lliat case the iiltiraate 
damage was hiistainod in the time of the heir, ami,was 
specially iillegcd, iKimely, that tlie heir was evicted: 
but lu're nothing is alleged ior damage, wliich might 
tiot have been alleged in the, tcKlator’s lifetime j tliere* 
fore upon the sect)nd ground also the plaintiff is not 
eiititlcKl to maintuin this action. 

Lord ELl.ENBonouGtt C. J. The rule with respect 
to the executor’s right to sue upon breaches of contract 
inade with the testator was considered In the former 

(';) i Ltv. 16; 1 ye»t>. 175. S. C. {b) Lewes v. Cro. Car. 863. 

) J T mu. 4X8. I Marsh. R, X07. S. C\ 


case 
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case t)f Kingdon v. N^ifle as Sybject to some quolifica* 
lion; anti in ii still more recent case (a), it was con- 
skleretl that lie could only recover in respect of such 
breach as wgis a danuigc to the personal estate. But 
here the covenant passes with the land to the devisee, 
and has bc^Mi broken in thp time of the tlevisee; for so 
long as the defendant has not a good title, there is a 
a continuing breach; and it is not like a covenant to di> 
an act of solitary perfonnunct*, winch, not being done, 
tlie covenant is brokenamcc lor all, but is in the nature 
of a covenant to do a thing toties quoties, as the exi¬ 
gency of the case may require. I lere, according to the 
letter, lliere was a breacli in the teatator’s lifetime; but 
according to the s})irit, the substantial breach is in 
the lime of the devisee, for sjic* has thereby lost the 
fruit of the covenant in not being able to dispose of 
the estate. , 

• • 

I^E Blanc. J. If tlie covenant is lo cease with the 

breach of it, then if it be broken, and the covenantee ' 
tlie immediately after, the covenant will be gone; and 
yet the injury arising from the breach would accrue 
altogether to the tlcvisee. 

Daaipier J. I’his is a covenant wliich runs with the 
land; but if it may be broken but once, and ceases co 
instanti that it is broken, how can it be a covenant 
which runs with the land ? 

■ 

Per Curiam^ Judgment for the Ftaintiff. 

Bayly was to have argued for the plaintiff 


1815. 

Kingoon 
og'itnst 
NoT’I tE. 


t e) Anttf vol. u. 408. Ghamhcrhin v. ^iUiamsou, 
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1815. 

Fnd,fy, 

Apni H'.t. 

Dovisr, ist, trt 
my vmIc all Tiy 
goods, 8 cc 10 
llL’l 30 i| lilt 

J>< ii "I, i. 7 v 7 tl hc 
cow roninion 1 
to Ik I atid licr 
heiiSj ztlly.to 
my two tu- 
phrws .ill tl'it 

pitCL III 

,(//('■ 

to my IK plu ws 
all I hat pi( c oi 
land vdlLd, \l 
as ttiii.uits ill 
comoion, and 
to tlicu SL icial 
hciis and .IS' 
signs lor I’vt'i ; 
3 dly, “ 1 give 
to j. C. .7// lie'll 
my hwi>r rJ 
prcmne! i I* 

/ .VLSO (’7 7 if (r. 

j. ..7/ //'.;/ HIV 
/.,nd tn I’ <11 d K’. 
to hi IK, his hill j 

and d t/^i f ft) 

fvir I It id 
that 7 C. tools 
a Ice .11 the 
houstL and pre¬ 
mises as wsH as 
111 the land. 


FfiNNY, on the Demise of .foiri^ Coljjncj.^, 
against J'^wlstace. 

JOHN COLT. YER boibcd in foo,^ &c. by his 
\\il] clevi'at’d, “ ]‘irst, 'lo his wife all liis household 
goods, ? c. lo her and hec Jieirs ibr ever; aho he gave 
to hii> VMie lliree covv-ronnnons to her and her heirs for 
e\er; idly,''I’o his two nephews, ,h-hn and Thomas 
all thal pin e t>f laiul called Pt usilaiulSf also 
he gavi- lo his neplicAvs ,7. and ('^'.'. " 0 ,,^ ;i|l ib-jt piece 
oj’land called f,oa^la?///^ to be equally divaitd between 
them as lenints in common, and to tht'ij se\eial heirs 
and a-^'^igns for ever: “ i.hi devised) J ii^nr unto ' 

my ari’/n w .folni 1 alt that my /uuosC and j.n mtscs at 

Pit^ton, ut the t)C( u]iatit,n oJ II. llead , 1 Ai.sn g/re unto 
my myJu'Xc John C'f)llyer at! that my laud tu the j.at^shes 
of I^idleston and Anbury, in the ixriiimlion of J, 'I'ouip- 
kins, to him my said myduas: John Collyer, his /nils' and 
ussiy^nsjoi err;.” 4thly, I le gaM* to his brolhei T'.Col- 
lyc) one shilling ;i-w(ek for his life, lor l!u‘ paunenl of 
winch lie charged the house and piemises u) the oceu- 
pntJou of R.Jicad. And all ihe lesl and residue oi' hi.s 
real and personal estate jie gave unto hi- nephew J. CoL 
lings and his ntpliew fVV///ee, to la* diMtled equally 
between them, after paying Ins di’bts and funeral ex¬ 
pellees. And he appointed them joint executois. 

Tlie testator tiled, aiul Jidin Cofty,i„ Ids nep.hew and 
also his heir-at-law, died. Aial upon a case reserved 
at the trial of this ejectment for llie Jionv and premises 
at Pitsion^ the question ' as, what estate */. Colliyn took 
nnder tlie devise. If the Court should be of opinion 

that 
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tlijit *lit' took only an«estate' foi*lifo, then judgment to 
be entered tor the jdaiiititVfor a moiety of the premises; 
if they hhoiihibe of opinion that he took an estate in 
lee, then judgment to be entered for the defendant. 


1815. 


Fennv 

tigainst 

£w£sr ACC. 


Prciton argned that he* took but an estate for life. 
And th.it, ho said, was the plain construction of the 
3d (lause of ibis will, which contaiiu'd two separate 
and independent branches of devise; whtmee it followed 
tlnit the v\oids <if inheritance in the last branch were to 
be confined to that branch, and not taken to enlarge 
flu* ilcvisc in the fiist branch. And there can be no 
reason for joining tlu* two bninelft**', bcvaiise both are 
perfta i and sensible in tbemselvcs; and tfie word rt/.sv;, 
with which tlu* second blanch is conmienccil, rather 
denote s a disjunctivi* tliaii .1 cepiTl.iiive ; or, according 
to the opinion of the Court in N/;/;/ v, lii-ntr ^a), “ it is 
noliuore ihan the woul o;/r/, -*uul shall^iujt extend to 
the rjuantity of the e^tate, but to the clause Ibllowing.” 
And iht ri fori* wiure the il(\ne lati thu**: “ Item, 1 * 
give to my son //. my jia'.tures, a/'o 1 wd( that all 
b.ngpM*>, Ixc. \v}d( h 1 have fioin /i, iny son //. shall 
enjoy end In. hens for cvi r,” itc.; it was held that //. 
*'houhl have Imr an estate for life lu the pastures. So 
in Hopi'uf// jlrfu/id [/> , wliere the devise was, Itnn, 

I devise iny manor of JI. to yl. and his heirs. IteWf I 
devise all my lauds, ti'iu uients, and hereditaments to 
the said it was contended that the item conjoined 
tlu* sentences, and carrioti on the test.'itor’s intent to 
give the like estate in flie lands, teiuanents, and licre- 
ditciincnts, as was before oxpre.ssed in the precedent 


CiQ Car, 368. 


{b) I ^ulk. 239. 


sentence. 
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1815. sentence. But per Tr&vot' C. J. Item i.-* an usual word 
in a will to introduce new div^-tinct matter; tlicrefore a 

Fknny 

against clause thus introduced is not influenced by, nor to in- 
tsTAci:. a precedent or subsequent sentence, unless it be 

of itself imperfect and insensible without reference; 
therefore not here, where both clauses are-perfect and 
sensible.” Which reasoning of Trexw C. J. is very 
material to (he principal ca^e, and may also serve as 
an answer to what fell from Lord llatdu'icke \\\ Cheese- 

c ^ 

man v. Partridge (a). So, in JJee v. Wiight (i), a devise 
to IV. of all Jiis lamls, fVechold, copyhold, and 
leasehold, in A. ; also to J. fV of all his cslalCf free¬ 
hold and copyhold, in B .was Jield to be a life-estate 
only in the “lamls in A., for that the two clauses could 
not be connected. 

Lord Ellkjjtbououc.h C. J. Undoubtedly if there, 
bo nothing \n the context to connect the different 
clauses of a will together, they must be taken sc})a- 
rntcly; but docs not the arrangement in this will point 
out the connection which the testator intended; namely, 
a numerical ordcj’, connection, and division, between 
the several clauses of the will. In some of the clauses, 
he reserves the main sense in respect of the quantum of 
interest to the last; he says lie gives sncIi lands to the 
particular thwisec, ami also sitch lands, and then at the 
last he slates what the quantum of interest is that he 
gives. This is a question for a grammarian rather than 
a lawyer, or which a schoolmaster might decide as wdl 
as a Judge. If it had not been for the mnncrical 
arrangement there might have been some difficulty, 


(«) I /t/fi. 4 


W 8 r. if. 64. 


but 
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* 

but that rcmc^vcs it. , It secmi* clear from the context 1815, 
that both in the second and third clause the testator, 

1 Fbnnt 

by reserving to the close of the entire sentence the ajamt 


words of limitation, meant to accumulate and-compre- 
hend within those words all that he had disposed of 
ill the preceding parts of the sentence. Therefore it 
appears to me that Collijer took under diis devise an 
estate in fee. 

Le Blanc J. I think the numerical divisions clearly 
shew, that by the phraseology which tlie testator has 
used both in the 2d and 3d eIiniso.s, he meant to de¬ 
scribe, first the [)or.sons aiul the jirojierty which were 
the subject of his devise, and to wait until* the end to 
point out the estate he devised., 

Bayixy .T. According to the argjmicnt for the 
plai{itifi‘, the two CoUhi^s\ named in i]ie 2d clause 
%vould take only a life-estate in Pncstlajids, but a fee in 
the other land. 

Per CurifWi, .Tudgincnt for the Defendant. 

Bh$set Serjt. was to liavc argued for the defendant. 


DanseY airainst Griffiths. 


Tin tifijf. 


JDICHARD DANSEY, tlio plaintiff’s father, being Devise of 

-J. I' _ to j? /) ^ 

seised in fee, by his will, dated the 31st day of dde^tson, 
March 1813, devised to his eldest Son,J’/'/\ 7 iould 

liappcn that 

ja. D. shuld the and leave no iisne, Uicn to hi. son H'. D. and hu liciis; and if he shnuJ t 
die wKhout iSiue, then to bis ion A'. D. See. ’ Hi Id tiut A. D. took an estate Tail. 


lands 

his 

and 

but 
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1815;. 


Da n s f t 

rtf/?/ it 

GRirri I IIS. 


Dansey, and bis heirs /or ever, his ^states, laiui^ 
houses, coppices, titJios, and premises, with the manors, 
&c. (describing them), and all Jiis stocky and personal 
property whatever, to enable him to pay all his debts 
and legacies before bequeathed, but if it i/ioidd so /lujh- 
j)en that his eldest son D. R. l)ansnj should dt^e and leave 
no issuey thc-n he gave all his aforesaid manors and estates 
unto his son /r. JJanseij and liis heirs, and. if hr should 
die icithoid issio'y then to his son C. D.y and in the 
like c.'iso to his son (f. //. />., aiyl in like case to his son 
J. D.y and m Jadure of issue finm himy to the eldest 
surviving son of his siitcr Man/ Johiu.n' and his heirs. 
See. 7 ' 1 ^‘ testator died leaving the plaintiff^ iJ. R.Dau- 
^ej/y his eldist son, him surviving. 

The question diieeted by the MasttT of the Rolls llir 
the o])inion i>f this C’('nrt was, what estate I), ll. Danscy 
took in the said estates by the will. 


Bnn/ony for the plaintiif, on a former liay argued that 
■ he took an C'^tate In tail gi'iieral. And ho saiil the rule 
was now settled, though it had formerly been doubted, 
that where lauds of 'mhei iianee .m e di'visod to one, or to 
one and his heirs, and if be die \^.ifh<>nt issue^ then to 
another, that is an e.',tate t.iil: and the reason is, that 
the subsequent woriK, “if lie die without issue,” shall 
either reduce or enlarge hn estate to an estate tail (a), 
l)ecause they arc - apfiost'd to he insiM'teil in favour of 
the* issue, that they shall have it; and the intent kliall 
take plactf. And tin' same rule holds whether the 
words be if he die 'nithout issue, or whether the}' be if 
he die and Lave no ,ssuc j for as to the freehold the 

(.») Stc per tf^ilUs C. J., mikSyR, 3- 


construe- 
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constiiiclion .shjili bo, if lie die \^ithout issue generally^ 
by winch there niay be al any time a lailurc of issue; 
thougli as to tJie personal estate it is dilferent, for tlierc 
the same words sliall be construed to njean a dying 
witli<>ut Icavnig i.ssiie at his death ; the reason of which 
diirerence in, the case of pejxonalty is, in order to sup¬ 
port the devise over, wliich otlierwiKc would l)c too 
remote. And for all this he cited v. Chap- 

mania), Alkithson \. Hatchinsnn Southbij v. Stone- 
house {c), Earl- q/'Staff(iid v. Burklep [d\).,^ 7 'lxcl v, Wal¬ 
lace [r), Read v. Snell {/), She/field v. Lord Orrenj {g). 
And though in Eorter v. Ihadley ih) Lord Kenpoh ex¬ 
pressed himself dissati.sfietl with this,tlifler<‘nce of con¬ 
struction, as applietl to the ildlerent kinds c^' property, 
•saying that leaving no n&ue mu*st^l)e rc^'liained to leav¬ 
ing /.swc at the lime (>{ hi'i death, a* wTl! in the case of 
realtv as chattel interc'-ts, and not to mean an inde/nule 
Jaiimje oj i'^sve, yet U sof iiN ni a .snl)>-'sjuenl case(/) he 
admitted the distinction: and in ('toolew J)< / (tndes{f.) 
Lord Eldon observed tint the idet'iin of l.ord Kninon 
in Poifer V. Bradley went to h 1^0 scUle<I rales to their 
very fynndalion, and tltat he had lieaid the ease of 
Eorth V. C’ha/nnan ntid for yeais, and repcaiedly by 
Loid Kenuon hiniscdf, as not to be sh.iken (/). It is 
true that in Rue v. JfJJet i/ [m] a devise tnurh like the 
present was adjudged to be a devise of the h e with an 
executory devise ovei*; but that was so adjudgetl upon 
the intention, as it w'as c«>llected from the whole wilh 


<53 


1815. 


Danskv 

ngainit 

CRiirtinis, 


(fl) i A/r. 66j. (i) ;r.46i. (t) %Fes 615. 

{tPf Jbtd, t%o. (c) Ibta J20- (f i 2 646, 

(jrt ^Jllk 188. (i) J T /? 143* 

(;) Daitttty r. Dainiry, 6 T. (^') 9 203. 

\l) Stc Rce V. per Lord Kenyon, 7 T, R-S 9 S‘ 

(«) 7 ?'. if. 389. 

tliat 
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1815. 


Dansly 

fUTiltilSt 

GnirFii US. 


thAt the failure of issuf intended hy thej.testator was to 
be a failure of issue at the death of the hret taker, and 
particularly so, because the persons to whom the re¬ 
mainder over was given were then in existence, and 
only life estates were given to them. But Tmny v. 
Agar (rt) is an express decissjon that a devise to a man*s 
son a 7 id his heirs, aiut in case his son and daughter 
should botk die tmlhont leaving any child or issue, then 
over, is an estate tail. And if this construction wanted 
any confirmation, it might bo^observed that here the 
iiniitutioii over is to the next brother of the devisee, 
who w'ould bo his heir if he died without issue (d), 
which shews tluiUthc testator, by the devise to liiiii 
and his hriis, meant heirs of his bod^', because he 
could not die witliout heirs so long as liis next brother* 
existed. And the remainder ov'er to tlic younger sons 
arc clearly estates tail, (c) 


Abholl, contra, contended tluit tlio jiUiintitF took a fee 
tlofbasible hy the event of liis ilying williout issue living 
at tlie time of his death. And he said that in l\nih v. 
Chapnwn, and mo^t of the eases cited contni, wiiere tiui 
subsequent words, on wliich the remainder over was 
limited, w'cre held to give an estate tail to the first 
taker, the estate was ’iiinilcil to tlic first laker inde¬ 
finitely, and not, as here, by words of inheritance. 
But in Roe v. Jeffery, where the estate w\as given to the 
first devisee a?a/ his heit s for ever, and the remainder 
over was upon a dying and leaving no issue, which is 
the very case at bar, the first estate w’as adjudged to be 
a fee, and the remainder over to bo good by w'ay of 


{a) Eaft,%Si. (/») 3. Brice y. Smith, 

(c) 5 Mod. z66. Leigh v. Brace, 


10 


exe- 
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executory devjse; and it does wot appear ^y that case 
that any particular reliance was had upon the j'eniain> 
der over being to persons in esse, and for life only. 
Porter v. liradtej/ was a prior resolution to tlie same 
effect; and so in Doe v. Weiton {a) 'the devise in fee to 
the first takpr was held not*to be restrained by the sub¬ 
sequent words to an estate tail. Tenny v. Agar was 
decided upon its own particular intent, that the 
son should not take such an estate, as th^, sup}>o&ing 
him to have dic<l withotit issue, and the daughter to 
have lived and had issue, he could have devisctl away 
the estate from the daughter and her issue to a stranger. 
But there is nothing inconsistent in 'jlqqxising that this 
testator meant that his son should take a fee, because, 
ns far as the issue is concerned, tJicir interest would be 
no better proh'cted by giving him an estate tail; but 

the interest of the romiuiuler-maii will ht better pro- 

• 

tecteil if he takes a fee witl^, an executory devise over; 
because he cannot bar ihe executory devise. 

Ciit. adv. v?dt. 


1815. 

) 

Dansev 

egtdust 

Cufrrytai, 


The following certificate was seut •. 

We have heard this case argued by counsel, and 
have considered it; and we are cj,f opinion that Damey 
Pickard Danary took an estate in tail general in the 
<;aid estates under the said will. 

Ellexborouoh. 
S. Le Blanc. 

J. Bayley. 

April 2^. 1815. H, Pawpier, 

(«) %J 3 Qi.<ir Pul. 314. 


VOL. IV. 


F 
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TiieiJ.ty, 
^pnl 45 th. 


In on 
IiontJ, con¬ 
ditioned for the 
pcift'rn'..ince of 
M.VL14I tliiti);s, 
if one oi them 
he void at the 
common law, 
yet iht bond 
may be {;ood 
foi tilt others; 
as where it was 
conditioned to 
pay money to 
the olihgte 
upon 1 lit con¬ 
veyance 01 an 
ella'c to tl’.e 
ohligoi j and to 
present the 
ol>l get’> soil to 
the ncxl avoid- 
rniccot a chinch, 
the advovvson 
oI v/hicli Le- 
Iriiiged to the 
cU.ite, if he 
weic then of 
age to take it, 
or il not, to 
piocnie the 
person who 
should be pre¬ 
sented to re¬ 
sign, uiion no¬ 
tice ol tin' son’s 
being ijiial litd 
to lake it, and 
to present him • 
Held that ad¬ 
mitting that 
part of tlu con- 
dll loii for the 
presentation of 
the obligee’s 
son to be simo- 
niacal, yet the 
bond was good 
for ihc payment 
of the money. 


Newman, Executrix of II. Newman, agahisf 

Newman. 

I^N debt on bond, dated the 13th of May 1786, for 
14,000/., made by the detendant, son of//. Nc'^iman 
the testator, to the wiid //. N., tlic condition recited 
that by thev^ill of one N. deceasetl, the said 11 . N, (the 
testator) hat! an estate for life expectant upon the death 
oiF. Ni'xomayi his brother, without Is^ue male, in certain 
manors, Ian({s, &c. in North and South Cndhuvy and 
Syatkford in the county of .Sow;.vr/, and that the de¬ 
fendant who had married the daughter of F, N. was 
remainder-man in tail, and that it hsul been agreed be-' 
tween the wiid L\ N. who had no issue male, 11 . N. and 
the dcfendimly that a common recovery should be suf¬ 
fered in ord,r lo biir all e-it.ites tail, and tliat thf* <le- 
fendant and //. A", had agreed that by the deed to lead 
tlie U!»es, the estate of 11 . N, sliould be vested in tlie 
defendant and his heirs, &c., and that tlie defendant 
should j)ay on or belore the 13111 ol’ December next to 
II. N. looo/., and 75007., within si\ numllis after the 
death of F. .V., and that in ease the benefices or livings 
of the parish elmielies South Vadbiinj and Spuiljbrd, 
or either of them, slumld at any time thereafter become 
vacant during the joint lives of tlu* defendant and Edn'in 
'Ni’xmion his brother, then a minor, and if at the time 
of such vacancy the; defendant should be entitled to the 
right of presentation, .and the said Fu~j.in should then 
be qualified to be piescnted ancj admitted, he (the de- 
lentlant) would present the said Edxdn to supply .such 
vacancy, tSld to be the rector of the said benefice, or if 

at 


V 
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at the time of* such vacancy tift said Edwin by reason 
of nonage should not be qualified to be presented, and 
should not be <j[uulified within six calendar nionths next 
alter such vacancy, so that it would be necessary for the 
defendant to present some other person to prevent a 
lapse, then Uie defendant wcfuld upon the request of llio 
said E(hi 3 :inf or upon notice in writing given to the de¬ 
fendant by the said Edvoin^ at any time after-he should 
be qualified to be presented and admitted, procure the 
thenhicumb»;nt to resigit the said rectory into the hands 
of the ordinary, so that the same might again become 
vacant, and thereupon the dcfetulant .should present the 
said Edtioin to be rector: and the coiMition -was for the 
pcrlormance of these several things agreed to be done 
hv ibe defendant. And ail this appoin ing n])on oyer of 
die bond and condition, the defendant }>lcaded that be¬ 
fore and at the lime of making the eaid ws'iling oliliga- 
(oi y F. N. was seised of the said maiujrs, &■.*. to which 
the advowson.-' ot‘ the clnirelies of South Cadhur}/ and 
;S/>cr;Xy£aY/respectively belonged, &e., ^as Jii theeomlitiori 
cf the bund) and that the agreement in reqiect ol’ the 
several diings agreed to be done by the defeudani was 
sunoniacal, whereby the saul wnLliig obligaftiry is 
wholly void. Demurrer. Joinder, 


Nrv.'MAH’ 

Kkwmah. 


Gaselee in support of the denunrer made two points, 
1 st, that the condition for tlie next piesentation of tfie 
obligee’s son was not simoniaejl; 2d!y, th.il if it was, 
yet the bond was only void for so iiMieh, but was good 
for the residue, ist, What is laid tlown in several of 
the text writers, and particularly in (u) Cumwighatit) 


(fl) Law of Smony, iO, 

F 3 


that 
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that the buying of th6 next presentation to a church 
when it is full, with intent to present a certain per¬ 
son when it shall become void, and presenting 
of that person, is an of!encc within the statute, is con¬ 
trary to the authorities, and rests only upon an errone¬ 
ous citation of the case of Calvert v. PgrMnson in 
M)y, 25., whereas it appears from the report of that 
case (rt) that the parsonage was actually void at the time 
by the dcatli^of the incumbent. Such also was the case 
of JSakrr v. Rogers {h). And in Winchcomh v. Pidles- 
ton (f), where the contract was hulden to be sinioniacol, 
the incumbent was in extremis, and the agreement was 
with the clerk himself; and in another report of the same 
case (</), it is said, that *’* 2 Jac. was vouched, that if a 
father purchase the neiit avoidance, and present his son 
after the death ol' tlA^ incumbent, that is not simony, 
and it was accordiugly adjudged 42 & 43 JEliz” Which 
appears to Ifi ive been tlie case of Smith v. Shclbom (c), 
>vhere the ])arsoii being sick, a hither canic with his son 
to tlie patnin, and coiilracted with the patron in the 
ptesenre of his son {'or the next avoidance, and agreed to 
give Jiirn lool, for it, wlio thereupon made a grant, &c. 
Aud in prohibition, all the justices, beside Anderson, 
held that there was not an}/ simony, for the lather might 
buy the advowsoii anti present Ins son. And although 
(he son was jiiiv}, vet it was not material, for being no 
olfencc in tlie lathei*, who was the principal, it cannot 
be an offence in ilu' son who was accessary. But>^rtdbv 
soTi held that a consultation should be granted, because 
being with the soji's privity made it simony in him, yet 
(lie added) [/' if hwl been without his p'ivitif it had not 

(fi) /-<;»»■, 7a. [h) C.ro £//r. 789. (t) Hob. its. 

( 1 /; Noy,2S‘ {t) Cto. £in.0SS’ 

, been 
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hem ^iniQny, ,£>o that^here U tbe authority of the whdle 
Court, that if tlic son is not privy, Uierc is no simony. 
AIm Com. Dig. (a), ** it is not a simoniaoil contract if 
a fither contract for the next avoidance fot* hf^ son 
witliout his privity for which Moor, pi 6, is cited. So 
in JoAns v. Lamrence (6), aJbond to resign within three 
months after request, and in Partridge v.- IVhiston (c), 
a bond to resign on three months’ noticey in favour 
of the plaintiff’s soUf were adjudged we^. And the 
only authorities contra are Godb, 390. 435., which 
are anonymous, and for which no reference is made to 
any case. 2dly, This is a divisible contract, so that if 
one part, be void the Court may enfofee that part which 
is good. For there is a known distinction *in this rc'^ 
*spect between contracts that ares void b^r the common 
law, and such as are void by statute. * Thus in Pdher- 

Sion v. Hutchinson (d), upon a promise to a baililF to pay 

■ 

the ^bt in consideration of his letting his (Arisoncr go at 
large, and of 2^’. paid to the defendant, Jl was moved 
that it was contrary to stat. 23 H. 6 .; and though it be 
joined with another consideration of 2A’., yet being void 
and against the statute for part, it is void in all. Hut 
ha ^Norton V. Simnies {e) a diflcrencc was taken belween 
a bond made void by statute and by the common law, 
for a statute is a strict law, but the common law doth 
divide according to common reason, and having made 
that void that is against Jaw, h‘ls the n'sL stand. So 
Pigot’s case(y'), “ if some ol' ihe covenants of an inden* 
ture be against law, aiul some lawful, the iirst are void, 
and the others stand good,” Ami upon the authority 


JNkwmai* 


(i) Cro. j. 2/1 , 274. (0 4 'I’-Jf- jJ 9 - 

(f) IJok.iA. (/) llStp.ll.h. 



(a) Esghsc, N 3. 
Cro, £tiz. 


of 
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of these cases it was lately adjudged in QreeiviwoJ v- 
TJie Bishop Ijondon [a), that a conveyance of nn ad- 
vowson, admitting it to be void for the next present¬ 
ation by reason of simony, vims good for the remaining 
interest, which might tliiriy be separated from the ob¬ 
jectionable part. 

Marryai contra, aj'giied that this condition for the 
presentation ofpcTson r'// cctlain upon the next avoid¬ 
ance, or whenever he should be papable to take it, was 
simoniacal. And he denied that the language of the 
text writers was at variance with tlie authorities. .Sonic 
of them indeed make a special exception In iavour of a 
son, becans.c of tlio natural obligation of the father to 
make provision for himj but the statute (^) is general 
and makes no sir'll ^xceplioii. Aral in Johns v. 
rntcoj if the bond liad iieeri averred in pleading to be 
simoniacal, instead of being obj<Tled to in arrcjst of 
judgment, tlic decision might have been tlio other way; 
or if not, it must bo reinciubcrcd that at that time, and 
until 'I'fie Bishop oJ'lAmdon v. F/yfrhv (r), all bonds of 
resignation were umiersLood to be lawful. 

T.ord Eu.iiNnouoi'Gii C. J. What tlu efiect of a 
bond of resignation in iavour ofu sou imglit be, was uoi 
I believe touched upon in 'J'uc Bishop 0/ London v. 
Ffdche; though perhaps it rniglit be argued that there 
ia no reason tor any distiiictioi), because a parent would 
be more open to prejudice and improptT bias in favour 
of a son than of any other person. But admitting the 
condition of this bond to be ill ns to one part of it, it 

(<j') 5 Tinirt. 717. I MiJTsh R. 393. (?') 3I EUz, (. 6 . s. $. 

(c) Stc CumtingkiT', Ln-ui of Smony, 53. 

seems 
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ficem^ that it inuy be well a$ to the other parts; for you 
nuiy separate ut the common law the bad from the goodt 
Supposing therefore we held it to be simoniocal so far 
as it regards the presentation of the son of the obligei^ 
yet for the payment of the two sums of looo/. and 
7500/. it is exempt from all vice. Therefore tliat ob¬ 
jection would not be a bar to this action. 


» 8 «S- 

tftWMAN 

against 

HiWMAVt 


Le Bcanc J. The reason for making an exception 
in favour of a condition for presenting a s( 5 h, might be, 
because it was not for a money consideration. 


Dampieu J. If a bond to resigr^ in favour of a par¬ 
ticular person were necessarily void, the objciption would 
^ have l)ceii good in Jo/ms v. iMweticc. But a stipula¬ 
tion to resign in favour of a specified, person does not 
seem to be open to the same objection ns if it were to 
Tesigii generally, because the latter maCes the incum- 
bent’biit a mere tenant at will to the patron. I know 
that since the case of 7 Vtc Bis/iop of Londo 7 i v, Tfylchc it 
lia>> been consiilered that bonds of resignation in favour 
of specified persons are not illegal. 

*l\'r Ciuiam, Judgment lor the Plaintiff’, 


The King ap'ahisi Cock. TWnjt, 

Aprtl a7th. 

defendant Iiaving been convicted nt the last An indirtment 

CoTH'wuil assi/es upon an indictment found at tlic teVses'ionTIo^ 

quarter sessions, and removed into this court, for lijrht- 

ing fires upon the coast contrary to stat. 47 G. 3. iw. 2. contraiy tostat, 

47 3" a 

c. 66., .ind il it 

be removed and tlie d(;feQ.d3nt be tried and convicted before a Jud^'c at Nui Prliis, tii,; 
Court shall awaid sentence. 

F 4 


c. 66 . 
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f. 66. now appeared to receive judgment.^ Whereupon 
Grat'd on his behalf referred to sect. 34. which enacts 
that ** offenders shail be carried before one or more 
justices^ who shall commit them to the next county gaol, 
there to remain until the next court of oyer and terwincr, 
orent sessionj or gaol delivery^ and in case an indictment 
shall be found, he whall forthwitli plead and be tried 
without traverse, and being duly convicted shall, by 
order of the Com t hej'orc ’idiom he shall be convicted, 
either forfeit or pay the pcnsilty pf 10c/., or at the dis¬ 
cretion ol’ such Coint be sentenced to or committed to 
a-the county gaol, or house of correction, there to be kept 
to hart! labour for,not exceeding one year.*’ And be¬ 
cause the words wure “ until the next court of oyer and 
terminer, great session, or gaol delivery,” without. 
naming the rjuarlrr sj‘t.«sions, he suggested a doubt wdic- 
tlier this iriilictrnent was well originated; yet he admitted 
that as by sect. 36. the recognizance to be taken in,case* 
the offender should be admitted to bail, was to be with 
a condition to appear at the next court of oyer and ter¬ 
miner, gaol delivery, great session, ox general quat ter 
sessions, to answer to any indictment which may be 
there found, the omission in the former section seemed 
clearly a mistake, lie also took another objection, that 
by the words of tlie statutcjthe defendant ought to have 
been sentenced by the Judge at nisi prius, that is, the 
Court before whom he was convicted, and not now by this 
Court; in like manner as in Hex v. Inhabitants of 
Chadderton [a) it was held upon similar words in 
stat. 130,3. €-.78. (highway act) that costs must be 
awarded by the Judge at the trial, and not by this 
Court. 


But> 


(«) 5 r.R, *7*. 
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But, per* Juuriam^ upon tie first point, the statute 
makes this a misdemeanour. And suppose the offender 
is never apprehended or committed at all, may he not 
be indicted for it; and if he may, what is there to shew 
in that case that it may not be done at the quarter 
session^?^ And upon llie second tliey inrutioncd a 
former instance where sentence had been passed by the 
Court upon two peisons convicted under this act; and 
the word" bejote *ixhom he shall be mean before 

whom judgment is given. 

'Ihe defendant \ as stnttmed to two 
Jiioutljs’ inipiisonin'ni in the eonntj 
gaol, U) be kcptVi liaid laboiii.(/7) 


n 

1S15, 


'Ibc K>Na 

agiifnsi 

Cock. 


iv Atv V /? ^ 16 r /, 404 


Tiie IviNc. aon/nsl VANiAvutcLO. 


T rr</ ?, 

. put a7th. 


'^PHE defendant was iiuiicttii for caii;yinG hei thild A[frsonma> 

1- , * iiidict** I for 

W'hile inhctoil with tin "niall po\ alonir a jiiibllc unlawfully and 

highwrij-. Tlu indictment cli.ngtd, that on thf 20th IjuiyTchiW*' 

oiAjnil, m the 54th yeai ol the King, Jithn VaniaiuhVo^ t'hc^smlll-poK 

an infant of about the age of oneveai, was infected with pott'c 

^ liiCfhwjy, Ji) 

a contagious, infectious, and (fangeions disease and wiucli ptiions 

are pissing, and 

sickness called the small pox, at, &c.. that the di'fend- nm to the ha* 

1 I , • , 1 r' II , 1 bitatiDns of the 

out, the mother ol the said ,J. wt 11 knowing the pie- klhg’i»uiject5. 

mises, afterwMrds *md whilst the said J, V. w^as so 

infected, on, &c. wntli force and aims .11, Kc. unlawfully 

and injuriously did take and carry the said J. V. into and 

along a certain open public way and passage called, &c. 

used for all the king's subjects on foot, in which public 

way and passage there were diVers liege subjects, and 

near 
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near iinto and by divers rdwelling-housesy^habitations^ 
and residences of divers liege subjects then and there 
dtvelling, inliabiting, and residing, and into a certain 
common highway situate in, ^c. used for all the king’s 
subjects on foot, and with horses, coaches, carts, and 
carriages, &c. in and along which said common high-^ 
way divers liege subjects were then going, returning, 
]>assiiig, riding, and labouring, and amidst and among 
divers liege subjects who were then and there in the 
said common liigliway, and had met and assembled to¬ 
gether. There were other counts, and the indictment 
concluded, “ to the great danger of hi feeling with the 
said contagious, inf<,'ctious, and dangerous disease and 
sickness, calb’d the small pox, all the liege subjects who 
on the said days and times w’crc in anti iietu* the said 
public way and i.'U's.sagc, dwelling-houses, habitations, 
residences, and common highway, and who had not had 

C 

the said disease and sickness, to the damage and com- • 
mon nuisance of all the said liege subjects, to the evil 
• example of all other persons in like cases offending, and 
against the peace,” &c. 

And now, the tlefendant having snlfercd judgment by 
tlefault, appeared to receive the sentence of the Court. 

Owen moved in arrest of judgment, that this was an 
indictment of the first impression, lie observed, that 
the defendant was not indicted for inoculating, or caus¬ 
ing the child to be inoculated with an infectious disease; 
for it is not stated how the child came by it. And it is 
consistent with this indictment that the child might have 
caught the disease; and supposing it had, might not the 
mother carry it througl. the street in order to procure 
medical advice without being subject to be indicted for 

II it? 
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it ?»Therefore the ii^dictment^ught to have 
the act was unlawful; and it ought also to hav^ alleged 
that there was some sore upon the child at the time 
when it was*so carrietl, by analogy to the writ “ de 
leproso amovendOf* which, it seems, lay only for those 
who appeared to the sight of all men by their voice 
and soi'es to be lepers, and not for those infected with 
the disease, but not outwardly in their bo<lies («). And 
if the merely alleging that the disorder is infectious and 
dangerous to the subjects, be suiiicient j there is a multi¬ 
tude of diseases, of which the same may be predicated, 
and consequently the patient during the continuance of^ 
any such disease must never go abrocid at all; so difficult 
will it bo to draw the line. 'Die only olleiices against 
the public health of which llax^liun s.pf'aks, are spread¬ 
ing the plague and neglecting ([Uj^rairtinc (<!!>); and Lord 
Uardwicke^ it appears, thought the building of a house 
• forjthe reception of patients inoculated ^'ith the small 
poK was not a public nuisance, and mentioned that upon 
an indictment of that kind there had lately been ati ac- 
(]uiltal. And he addeil, that the fears of mankind, 
though they may be reasonable, will not create a 
nuisahee. (c) 

Park and Gurnep contra mentioned the circumstance 
of a bill having been introduced into parliament during 
the last sessions, for the purpose of subjecting this of* 
fence to a punishment, and that it Imd been rejected 
upon the ground (then suggested by the law officers) 
that it wrould restrain the common law proceeding; upon 
which occasion it was taken for granted, that to carry 



The Kino 
cyreies/ 
Van'pan- 


, (a) See Fiiz. N. li. J34. (i) Hiri»k. P, C. c. 5t,S3> (0 3 730* 

infected 
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perfions about Ums streets <?f Lmdcn was aif in¬ 
dictable offence. And Lord Hale expressly mentions 
the small pox as one of those contagious diseases, which 
if a man be infected with, and goes abroad, whereby 
another be infected and dies, it is a great misdemeanour 
in him (a). Considering the'circumstances of this case, 
it would be difficult to find a more fit subject for pros^ 
cution. (b) 


Lord ELLENBonou(;n C. J. said, that if there had 
been any such necessity ns sup})osc'! for the conduct of 
the defendant, it might have been given in evidence as 
matter of defence; but there was no such evidence, and 

I 

as the indictment alleged that it was done ujilaVi^ulbj and 
injuriomhjt it precludetl tlie presumption that there was 
any such necessity, irie ob'>erved tliat the cases put by 
Lord ILtIc wcic put as instances, and that this subject, 
had come under tliscussioji in Rcjc v. Sutton, who .'was 
indicted in the year 1767 for erecting small pox 
houses. 


Le Blamc J. in passing sentence observed that .al¬ 
though the Court had not found upon its records any 
prosecution for this spec'fic offence, yet there could be 
no doubt in point of law that if a person unlawfully, in¬ 
juriously, and with full knowlctlge of the fact, exposes in 
a public highway a person iniected with a contagious 

(< 7 ' Halt's P. C. 43 a. 

(b) The afliilavit ii> support of the prosecution stated that the 
passage in whtch the defendant had exposed the child was a cut de sac, 
extremely narrow; that there was a small school kept there, and that 
trso '>f the children had caught die disorder and died. 

14 disorder. 



IN THE FjH^-rifTH Year op GJiORGE III. 

disdrdcr, it k a coinmon nuisiK^e to all the 
indictable as such. However, the Court was not dis* 
posed upon the present occasion to impute to the 
defendant an intention of being the cause of the conse¬ 
quences which had followed. Neither did they pro¬ 
nounce th^t every person who ino»'ulated for this disease 
vras guilty of aii oftence, provided it was done in a 
proper manner, and the patient was kept from the so¬ 
ciety of others so as not to endanger a communication 
of the disease. ,In suoli a case the law did not pronounce 
it to be an offence. Rut no person having a disorder 
of this description upon hini, ought to be publicly ex¬ 
posed to the endangering the hchltli and lives of the 
rest of the subjects. * 

The defendant was* sentenced to imprison¬ 
ment in the custo< 3 y of the marshal for 
three calendar months. * 


'fif 

TlHfKiNb 

Vantaji- 

MILO. 


Caiuiutukrs against Stdebotham. 


Ftiiiiij/, 
jifnl a8th 


^^SSLIMPSIT upon a policy of insurance, and the wiicwtship, 

money counts. Plea, general issue. At the trial cond*crora 

at Lancaster there w'as a verdict for the plaintiff for 33/. colnlVup tj'ie 

Its. 2rf., subject to the opinion of the Court upon the "ver to 

, was,against 

following case: the advice of 

themaAei, 

m, fastened at the 

pier of the dock-basin, by a rope to the shore, and left there, and slie took the giound, 
and when the tide lett her, fell ovei on hei side and bilged, in consequence of which 
when the tide lose she filled with water, and tlie goods weic wetted and damaged* 
Held that this was a stranding to aniiile the assured to lecover for an average loss upon 
the goods. 

1 he assured shall not be prevented from recovering against the underwriter an aver¬ 
age loss upon a damage by stranding occasioned by tbe neglect of a Liverjfool pilot 
ajipointed under stat. 37 G. 3. f. 78., while the ship is imdtr his conduct. 


The 
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Ti^fe policy was eflact^ on the of November 
1813, usual 'ibrm (a), on goods on board tlic 

ship Aierandrr, at and from any port in the United 
States of America not south of Rhode Island to lAver^ 
pool. On the 7th of December 1813) the ship, being in 
all respects fitted for the v6yage, sailed from Rhode 
Island with a cargo consisting of shives, of barrels of 
pot-ashes, and casks of flax seed* On the 31st of Jan. 
1814 she passed Holyhead^ and took on board a pilot 
belonging to the port of Liverpo(d, duly appointed and 
licensed; and on tiie next day, about nine o’clock in 
the morning, slie entered the river Mersaj Vivien ar¬ 
rived ill that part of the river Mdiich is opposite George's 
Dock^ the captain being obliged to go on shore, to 
make bis report at tiie* custom-house, and to transact 
other necessary bnsinCsb of the ship, particularly ilesired 
the pilot to briicg her to a safe anchorage in the Mersepi 
and not to Icti-her take the ground, stating that she ,\vas 
a sharp-built vessel, and would not take the ground 
with safety. The pilot notwithstanding this information 
proceeded with the ship towards the entrance of George's 
Dock basin, and hud her a-ground in the Mersey a 
bank, on the north side of the pier of the basin. When 
tlie captain returned in ^thc afternoon, and found the 
ship in this situation, he strongly remonstrated witli the 
pilot, and urged him to heave her into deep water as 
soon as tlic tide flow'cd, and to bring her to an anchor 
in the river. About the same time the dockmaater 
came to the ))ier head, and informed the pilot that the 
ship couhl not be got into dock on account of the ice, 

(•;; The form cont’ois a memorandum by which sted (among 
«thei rhinw ,virianti‘ii [ice lit-in average, unless general, or theshi^ 

j.rrr./i'd. 


and 
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uutf that she'could not lie wliftre she was in safety.’ At I'fiTy, 
Hood tide tlie ship floateii, when the pilot) in die absence 

... . , , . CA»SfcCtBt«» , 

or the mastcf) who was on shore on necessary btisinesS) against 
and in opposition to his advice, took her up to the pier 
of the basin of George*s Dock^ and fahtened her there by 
a rope to the shore, with*the inti »vtion that she sliould 
take the ground when tlic tide fell, and having thus 
fasteneil her,-he left her about eight o^clock in tln» 
evening under the command of the mate, the captain 
being still detained dn shore. Soon after the pilot 
quitted her, and before the captain returned, the mate 
was impressed and taken to the rendezvous house, where 
he was detained all night. About nine o’clock the vessel 
took the ground astern, soon after which the captain 
returned on board, and aboutInidnioht the w.atcr leav¬ 
ing the ship, .she tell over on the side farthest from the 
pier with such violence that she bilged iftid broke many 
of her timbers, and lay iij)on her laibofAd beam end.s. 

When the tide rose again she righted, but with lo teet , 
water in the hold, by whieJi tlie |X)t-ashcs and flax .seed 
were completely wetted and damaged before they were 
or could have been discharged, and safely landed at 
lAvcrpool. Every exertion was made to pump tlu,- 
vessel to bring her up to the.dock-gates, and to dis¬ 
charge her cargo with all possible dispatch. It was 
necessary to take the vessel into the graving dock to be 
repaired, when it was foniid that in addition to the other 
damage she had lost her false keel. The defendant had 
paid sufficient to cover all tlie Joss, except upon the Hax 
seed, which amounts to 33/. 1 2d., for which this ac¬ 

tion is brought. Thecase then referred to ,stat. 37 G. 3. 
r. 78. for the regulation of pilots in the port of Livei^ 

pool. 
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j)OoIi ;aud. to 52 G. 3. c. yy. for tlw; regulation of pilots 
op thq ol’ En^ta,nd. 

The qucbtion for the opinion of the Court is, whether 
the plaintilF is entitled to recover the said sum of 33/. 
15s. 2(1. If the Court should be of opinion tluit the 

7 ' 

plaintiff is entitled, a verdict , to be ciitcrod for him ac¬ 
cordingly; if otherwise, a nonsuit to be entered. 


Joy contended that the plaintiff was entitled upon 
two grounds; i st, because hero was a stranding of the 
shii) within the meaning of the policy; 2dly, because 
such stranding, though occasioned Irv the negligence of 
the pilot, was nevertheless a peril for winch the under¬ 
writer shall Lc answerable, ist, He said, that to con¬ 
stitute a stranding, it need not b(‘ occasioned by the 
force of the winds ajitl wave.s, neiilu'r need the place 
upon which the ship grounds be strictly a strand. And 
lie cited JohtiiUn's Didiojianj^ Slnitto's I'jfyjnologicon 

i 

Jjhigiuc AnglicaufPf FaUnucr'i, Marifit' Dictionary^ for 
‘ tlie etymology of the in)un, Strand; and Nenman's 
Marine Dictionai ijf for that t)f the \( rb, to drand^ which 
imports not only in an active sense, to drive upon the 
strand,” but also in a neuter sense, “ to lie immoveable 
and damaged upon the .strand,” iji the .same sense as 
the French naval torinr cchoiier,” i. c, “ toucher, 
donner — on faire douner sur le sable.” And thu.s 
in Dobson v. BoHon, sittings after Easiir itsrm^ ^ 199 * 
Lord Kenyon ruled that a ship which wa-) damaged upon 
some wooden piles in the Wisheac/i river, was stianded. 
So in Burnet v. Kensington (n), the jury upon the first 
trial thought that iff was not a ^^anding if the vtsscI 
got off the ground ant* prosecutt» licr voyage, but that 


(a) 


stranding 
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stranding melknt whrt’e she tciftk the gi'ound and bilged 1815. 
so as to be incapable of proceeding on her voyage; but —• 

that was held«to be erroneous, and was afterwards set 
right upon another trial, where the 'stranding was 
established. And in Nesbitt v. Lushington{a\ Lord 
Kenyan considered the memorandum as of a very exten¬ 
sive meaning, saying that it was inserted to prevent 
cUspuics, and the underwriter thereby agreed to 
ascribe the loss to the stranding, as the Hiost probable 
occasion, though the fact cannot always be ascertained, 
adly, Though this stranding was occa.sioncd by the 
misconduct of the pilot, yet shall the underwriter be 
answerable. This point was before the Cujjit of Ex¬ 
chequer in the last term, in J 7 /e ALiorncy^Geneial s, 

*CasCi which was an inforniati«m filed affaiiist the defend- 
ants to recover a compensation for tlamagc done by their 
i^hip running foul of two king’s ships, arfd the defence 
was, •that their ship wa's not at the tin?e under the 
command ol’ their servants, but of a Liverpool pilot ap¬ 
pointed under stat. 37 G. 3. r. 78. {Liverpool pilot act), 
and the Court, alter argument, intimated a strong opi- 
► nion ilwt the defence was good. iSo in this case it wiU 
be found upon a conbidcralion of that statute, as well 
as of stat. 52 G. 3. c. 39. (the general pilot act), that the 
owner is protected from responsibility for the acts of the 
pilot. For the 37 G. 3. e, 78. places in the hands of a 
committee the power over pilots for the port of Liver¬ 
pool ^ as well to appoint and licence as' to punish and 
dismiss tliem, and obliges all vessels under a penalty to 
take the first pilot, so appointed, who presents himself 
and his licence and «|ch pilots are said to have the 

(a) 4 r. R. 783. (i) Si 54 - 37 


VoL. IV. 


G 


charge 
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chaise of ships while in the river t«). 'FlVcn coineSth<f 
SZG.3. Ci 39. of which sect. 30. enacts, that no owner 
or master of any ship shall be answcrablo for any loss, 
nor be prcventotl from recovering upon any contract of 
insurance by reason of any neglect, <lelault, &c. of any 
pilot-taken on boani under any of the j>rovib1ons of that 
art. Now a pilot taken on board under the local act is 
also under the provisipns of the general act. For the 
general act Extends lo all local acts; and th.at is plain 
IVoin its title, wiiicli is general, viz. “ for the regulation 
of pilots, &c. 071 the coaht oj England,” and from its 
preamble, which refers to the several local acts that 
have been passed, and that it is ncce.ssury that the nanu“- 
of all pilots in England slioidd be known, and also from 
many other provisions coiitainc<l in the act, which relate 
to crerp pilot (A). If this be so, the plaintilf’s right 
may be deterjhined upon the statute alone. Rut if it 
rested upon*i)rinciple whether he sliould be liabfe for 
what the pilot has done, it might be a->ked, does the 
law hold any one liable for ihf' acts of another who is 
not of his own choosing but inijmsed upoti him by the 
law? The ea.-'O Ntcholson v. Monnsej/ [c) aif. rds the 
aiuwei, that it tloes not, oven where the party has a 
control lel’t him, which, in this c.aso the plaintiff had not. 
\nd agreeably to this principle AIollqij{d) gives the 
reasons why the master ought to be responsible for the 
acts of the maiinei’s viz. “ for that the mariners are of 
his own choosing, and under his correction and govern¬ 
ment, and know no other superior on shipboard but 
himself; and if’ they are faulty he may correct and 
punish them, and justify tlt^ijSfeme by law;” for which 

vS"!. 44. ,}9. jr cj 59. (c) i5^5f/,384. 
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he cites Rbll. AL 5^0. Het'^ v, IStnii/i. But «s to pilots 
liemoes speaks thus («), tliat “ in many ports, entrance 
tu iiarbou($, &c., the taking a pilot is not a voluntary 
net, but obligatory on the masterand he adds, that 
“ in JEngland after a pilot is taken on board the master 
has no longer any cotrirfiand of ‘he ship, and the pilot 
is liable to an action for an injury done by his personal 
niifcconduet, although a superior olTicer is on board.” 

« 

lAtilfdale, contra* did not deny that the place where 
the damage happened was a strand, only he objected in 
respect of the cause of tliu< damage here was not a 
stranding. And lie argued that if a ship, or goods on 
board her, receive an injury wliile she is lying in a dry 
harbour, or upon a slrandj not having been driven 
thither by the force of the eleiuAits, such injury was not 
iinptjtable to a stranding within tlie*ineaning of this 
nfenioranduni, altliough it is true that ilfha[)pened upon 
a stiand. h'or stranding imports that it is occasioneil 
by some pelil of the seas, and thei efop', according to 
T/io?fipson V. JVhit inure [h), it is not a stramling if it be 
byilie voluiitiu'y act of tlie party; as il the ship be laid 
on the beat'll, and there receive damage by sea water, 
this shall not charge the untierwTiter who only engages 
against the perils of the seas. So here, the defendant 
only engages against sea jierils, and not against sucli 
-perils as but for the place where the ship was laid by the 
act of the pilot would not have liappened. And as to 
this being the act of the pilot and not of the master 01 
inariiiens, the statute never meant to alter the relation 
of the pilot as servaf4l'tO the master, but only to provide 

*u) icjt 3 j;; 
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persons that should be capjfble of piloting. ' The pifot 
is to a certain extent, though not to the same extent 
that the iniiriners are, the servant of the inasUT, and may 
declare against him upon his retainer, >vliich tlifTcrs thi^ 
case from yichohon v. Mtmmcy. And it seems to have 
been the opinion of Mans^cld C. J. in Huggctt*Y. Mont- 
go} 7 ierj/(a), and Boxcc/irr v. Xoi(hi) cm (b), (although those 
cases were determined u})on a different j)oint, viz. the 
form of action,)* that the captain, compelled as he is by 
the slatLite to take a pilot on board, i-. nevei tl'oIchS an¬ 
swerable; for the pik»t does not repri'srnl the ship. It 
would imieed be stiango if the sa\ing eknis.. (sect. 30.) 
of the general pilot act, alter the })ains that have been 
n-ved to limit it in words ‘‘ to pilots taken on board in 
pnrsnanei' of any of iIk' pVovi^Ion'- of that act,” .should 
be corntrued, as the plaint iff would have it, to extend 
to such as are titkeii tin board in pursuance of another 
act. And thodgh many of the elau.scs tif the frcncral 
, irt do undoubtedly by their language extend to all 
pilots lawfully apjioinled, yet that is no reast>n wdiy the 
above clause, anil others like it, such as the 37th, ^otli, 
and 521!, which are restrained in their enactment, to 
that act, should be extended larthcr; on the eontrarv. 
the very ditlenng of the, language of these clauses de.> 
notes a diflercncc of construction. 

Lord Ei.i.knborouuh C. J. Two questions arise 
upon this case. Tirst, whether a stranding of the ship 
has taken place, in which event only the underwriter 
will be liable for damage to tliis species of commodity; 
and In this rase the ship has Hiln on the strand, the 

t *) iy.R 446 fi) I Taunt j6S. 
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t'Qmmodltjr has had sea W|ter upon it, and has baeil 
damaged, which is one of the perils insured against; 
and all this has happened in the course of the voyage. 
For whetlfer the ship w'as under the conduct of the 
pilot or the master, the damage is equally a damage 
in the course of the voyage, and so within the scope of 
the policy. The only remaining question then is, whe¬ 
ther that which lias happened is to be considered as 
having happened tlirough the misconduct of the master 
find mariners, from *vhich the underwriter is exempted. 
Now to make the pilot the representative of the master, 
and conse<|uenlly to exempt the underwriter from lia¬ 
bility for his acts, it must first bef shewn that there is a 
privity between the pilot and the inastef, so that the 
one may be eonsiilered as the#representative or agent of 
the other. But does llic nuuiter ‘ajipoint tlie pilot? 
Certainly not. he regulations of ^le general pilot 
act(«) imjiose a penalty upon the niasttr of every ship 
which shall be piloted by any otlier person than a pilot 
duly liceiiscil, ivithiii any limits lor uiiieli ]>ilots aie’ 
lawfully upjioiuted. And iheie is an exception of such 
places for which pilots are not a[)pointed. But if the 
master cannot navigate without a pilot except imder a 
penalty, is he not under the compulsion of Jaw to take 
a pilot? And if so", is it just that he should be answer- 
able for the misconduct of a jierson, whose appoint¬ 
ment the provisions of the law have taken out of his 
liands, placing the sliip in the liaiids and under the 
conduct of the pilot ? TJie consequence is, that there 
is no privity between them. In general, il‘ there be a 
damage arising from a marine peril, unless that damage 
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be induced! by the act of master, or mariners* or 
owner of the ship, it is a damage within the scope of 
the policy. Here has been a stranding which has ojea/- 
sioned an average loss, for which the underwriter will 
be responsible unless it has been occasioned by the 
party’s own act. And how caij that be, unless the act 
of the pilot w ho is imposed upon llie master by law, is 
to be considered as his act ? It appears to me, there¬ 
fore, that the underwriter is liable; because this does 
% 

not fall within the description of a ^himage that has been 
caused by the act of the assured themselves, but by the 
ac^ of the pilot, between whom and the assured there 
was no privily. Tlic *.;amc principle, 1 think, governed 
the ease of N:>/tohon v. Mounsnj. 

% 

Lk 1 ji < anc ' ,f. !• iliipk the argument is against the 

underwriter upon both points. 7’hc underwriter has 
paid as upon ^ loss except in respect of a particidar 
portion of tlie cargo. And the question is, whether 
tliere has been a stranding within the meajiing of the 
policy; w^hich will depend u[)on wliether that which 
has happened, hap[>encd in the course of the voyage, 
and from one of tlio perils insure^’ • tlic perils inspired 
being all the ordinary perils to which ships in tlic course 
ofnavigaiion are lial)J('. ‘ It appears that the master 
was compellable by Iruv to take on board u })iJol, and it 
w’jis in consequence ol his misconduct, that the 'ship, 
being upon an element to wliich the insurance extends,- 
was placed in sucli a situation that when the water left 
her she fell upon her side; and thus the damage hap¬ 
pened. Undoubtedly this amounts to a stranding; be¬ 
cause the ship wac. upo.i u strand. Hierefore the only 
question is, whether this is a peril which the underwriter 

insured 



IK THE FiFTT-FIFTH YEAV OF OEOKO£ UI> 


«7 


Carkuthfr.*! 

tfgainst 

RrnGBBTliAM. 


insured o^aiiist: and I think tliat it is; liccauso tliis. . l8ic. 
w as jiot a peril oqcifeioned the act of the master or ^ 

mariners, from, which the underwriter shall be exempted, 
but is to be <;onsi(lered as the act of the pilot. Inde¬ 
pendently of the general principle, the pilot act pro¬ 
vides (u) ‘‘ that the owner of any ship, or consign^^.jgf 
goods, sliall not be preveiited froti. recovering ftny loss 
or damage upon any contract of insurance,, b^ reason 
of any neglect of any pilot taken on board under any of 
the provisions of that act.” And what art» the pf^ovisions 
of that act ? They expressly relate to pilots appointed 
and taken on board under tlie legulatUms existing 
within jjarticular districts. Such are the provisions, 
that a paiticular description of the person of evciy 
pilot, shall be written or indorseil on his licence (<^); 
and that every pilot boat of evfry corporation or society 
established in relation to pilotage, or of any person 
. authorized by them to act as pilot, shall be painted in 
a particular manner, and shall carry a |jhrticuhir vane 
or flag (e). And sect. 55). expressly applies to ajjy limits 
for which pilots have been or shall be appointed by law¬ 
ful authority, making the master coinptillable under 
pain4)f a paiticular forfeitu^' to take a duly licensed 
pilot on board. Therclbi e it may fairly be said that 
such pilots as are taken on ^oard within this district, 
are taken on board under the provisions of the general 
act; because the general act lelates in its provisions to 
pilots appointed for limited districts. 


Bayley J. 1 am entirely of the same opinion. The 
case has been so fully gone into by my Lord and my 
Brother Blaiic^ that it is unnecessary for me to enter 
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1815. much into detail. With respect to this being a damage 
^ occasioned by a sea peril; it is eledr that it was the sea 

Carevtuers _ 

, against Water, which occasioned it. Therefore upcMi that part 

of the case there can be no doubt. The c.'¥^c of Thomp¬ 
son V. Whitmore^ and Ilffwcrqfl v. Dunsmore^ which was 
there cited, are distinguishable, because in them the 
damage was primarily a land damage; the injury was 
from the ship's tumbling over. On 'the other ground 
too I am of opinion, that the ship being on the strand 
was therefore* stranded within the meaning of the 

4 

policy. And this being a case where the master of the 
ship was bound at his peril to take i pilot on boaid, 
he cannot be ideritif^d v.ith the pilot, so as to make 
the damage^ that has happened through his neglect, 
a damage occasioned by the neglect of the master or 
owner. 

Per Curiam,, Judgmient for the Plaintiff. 


.-•tin, Goodrigut, on the Demise of Lloyd and 

Ar'tl 38th. . , .-w , 

Others, agaimt dO's'Eii and Others. 

Devise to his | tgcctiucut for a messujfge and lands, with the an- 

wife and daugh- 1 ... * 

ter E jointly ^ purtcnaiits. Called Hendre, in Kilketmin in the county 

dm iiig his wife’s , 

hfc, and from of Cardigan^ there was a verdict for the plaintiff at the 

and after her 
dcceasc'to the 

use of E. for life, and from and after her decease to her first and every other son, accord* 
ing to senioiity, and for want of such sons to her daiightei or daughters to be equally 
divided, and it there should be no more than one daughter, to hrr use; and in default of 
\uch iisuc of his daughter E., to his daughter M. for Iiie, then to her firnt and every other 
son, subject to the like restrictions and limitations, and for want of such, to the daughter 
or as many daughters of M. to be equally divided; and for want of such, to his daughter 
C, for life, (remainder in like manner); and for want of a/l such issues, to his own right 
; tkeirs for ever: Held that the remainder to JIT. and her children was not a contingent 
' ri^mElndei delcasible by the event of jE.’s dying and leaving a daughter, in whom the 
estate vested; buc that such remainder took ci.cct in the children of JH. upon the death 
of the daughter of E. 
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Hereford assizes subjject to opinion of the Court 
upon a case, which as to one point was thus: 

David Evans being seised in fee, &c. by liis will 
dated the iplR Jtdy 1778, devised all that messuage, 
tenement, and lands, with the appurtenants, commonly 
calied and known by the name of Hendre, with all and 
singular houses, See. thereunto belonging, to his wife 
Jane, and to his daughter Elizabeth, spinster, to hold to 
them jointly during the life of his wife, and from and 
after her decease to thft use of his said daughter for life, 
and from and after her decease to the first and every 
other son of her body lawfully to be begotten, according 
to seniority of age and priority of bifth, the elder always 
to be prefernid before the younger; and for want of 
.such sons, to the daughter or dwghters of the said Eli¬ 
zabeth, to be equally divided between* them share and 
share alike; and in case there should happen to be no 
inorQ than one daughter, to the use of suirfi daughter; 
and in default ff such issue of his daughter Elizabeth^ 
then to his daughter Mar^, wife oHJohn David, during 
her life; then to the first and every other son of her 
lawfully begotten, subject to the like restrictions and 
limitations; and for want of such, to the daughter or as 
many dauglitcrs of his said daughter Man/, to bo equally 
divided between them share and sliare alike as afore¬ 
said ; and for want of such, to his daughter Catherine, 
wife of Thomas John, for life; and from and after her 
decease, to the first and every other son of her ^ body 
lawfully begotten, subject to the like limitations; and for 
want of such, to the daughter or daughters of her body 
as aforesaid, to be equally divided betw'ecn them share 
and share alike; and for want tf all such issues, to his 
own right heirs for ever.” The testator at the date of 

his 
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his will, and also at li^ death, had five daughl'ers, 
Elinw, Janfi^ Catherine^ Mary, and Elhalcih, who were 
all (except Elizabeth) married and had issue in his life- 
linie. 'I'hi* testator died, and Jane his ^vldow and his 
daughter entered upon the premises and were 

possessed. Elizabeth died, {ind Mary her only child 
took possession of’ an undivi»k'd moiety, and held it 
until the death Jane the widow, and upon her death 
became possessed ol’ the whole, and afterwards died at 
the age of 27 intestate and withopt issue. At her death 
the defendants, flvho were the d-iughters and only chil¬ 
dren Mary David, then deceased, thelestator’s daugh¬ 
ter, and next dcfisec named in the will, entered 
and were possessed of tlie whole. And the question 
between them and tlip lessors of the plaintilli who. 
claimed thrce-fiairths as heirs of the testator’s other 
three daughters, was, wiiether the limitation in favour 
of Mary Da'i^id and her children ever took eflect. 


Abbott for the plaintifl* contended that the remainder 
to the children ot Elizabeth w'as for life only, there being 
no words of inheritance to give them a greater estate ; 
for the words in default of such issue, upon which the 
remainder over is limited, mean the same as “ in de¬ 
fault of Mich children.’’* Then the ilcvisc to Mary and 
her children is a contingent devise only, on the event 
of tiicre not being any child of Elizabeth to take; and if 
there shoultl be a child of Elizabeth, then the remainder 
over to be void. It is a contingency with a double aspect; 
Elizabeth was unmarried at the death of the devisor; the 
devise is, if Elizalvth should die having a son or daiigh- 
rer, the remainder is U» vest in them; but if she has no 


son 
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son oi; diuighti^r, then it iSKto 

tlrcii, otherwise to be defeated court in Doe v. 

y j 11^, I (flowed the authority of 

::aheth died and Jeft a dm •' 

. 1 1 vJL-. X- did 'Lovd Kenyon much ap- 

vested, the limitation ov'^ ‘ 

1 /. .f j A j f .L- acn J 5 ot'V. jDa'c/r was before 
nils iflilccl* aUci lor this ^ ^ 

, ,,, ?!A>ene V. however it 

Keene v. Dickson (o), Hmj « 

_ . , • , TV ' instruction was such as to 

Lord Iwmney {d), iJoev- ^ ^iqtus, 

ofStaffbrd{J'), but admitted tluit in the two last the 
estates, upon the vesting of W’hiCh the subsequent re¬ 
mainders were held to be defeated, were estates in fee. 
And as to what was held in Doe v. Dacre {g\ that the 


words “ for default of sucli sons,” did not make the 
remainders over contingent, tliat was*upon a view of the 
whole will, because it appeared that the testator never 
meant his heir to take until thori; should be a complete 
failure of the issue of all his seven sistei%. 
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’ rr. JS'. Taunton contra, admitted that tl^ estates li- 
niited to Elizabeth and her sons and daugiitcrs, and to 
the testator’s other tw'o daughters, tlicir sons and daugh¬ 
ters in succession, w’ere only life estates : which might 
well be, since life estates may bo iiiuited to unborn chil¬ 
dren. *But here he said, as in Doe v. Dacre, it was 
plain from the ultimate limitation to his right heirs 
“ for want of all such hsuesf llutt the testator did not 
intend his right heirs to take until all the issues of his 
daughters failed, whereas, as the jiiaintiff'would have it, 
if the first taker should have a son in whom iho remain¬ 
der should vest but for an instant, all the subsequent 
limitations would be gone. And he was proceetling to 

(A II East, 603 w, (i) iB. <b P 254.«. (i) 3 7*. li, 83. 

{d) It/a;/,594- '0 3'4554- (/) y£usf,S2i. 
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observe 
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It appears to me willi- 
diat the testator intended 
life to his daughters, in¬ 
gives it to his younger 
daughter Elizabeth^ and after her decease to die first 
and every other son of lier body, (under which devise 
they would fake estates for iite,^ and for w^ant of such 
sons to the daughters, to be equally divided between 
tlicin, aiifl in case there should not b<‘ more than one 
daughter, then to her, and in default of such issue to his 
daughter with the like limitations, and then tolas 
daughter Catherine in like manner. The question is 
whether if thc-’e should be no son or daughter of 
Elizabeth^ or if being any such they should fail, the 
testator intended that the estate should go over to the 
next in remainder. And it appears t(} me that he did 
so intend. For this is plain from the ultimate remainder 
for want of ail siicli issues,” to ins right heirs, that the 
testator intended iliat nothing should go over to his 
right heirs until all the issue of his three daughters had 
completely failed. 

k 

I.E Blanc J. Taking the whole will together 1 
think the words in default of suck issnet mean if there 
should be a failure of issue. 

Bayley J. Denne v. Page^ and Hay v. Ijjrd Co- 
ventry^ do not go so far as has been siijjposcd; the 
question in them was nc;, whether the subsequent limit¬ 
ations should be defeated, but whether the devisees took 

16 life, 
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life estates, or estates ii! tail. Aid the court in Doe v. 
Datre do not seem to have followed the authority of 
Keene v. Dlchgn, neither did Lord Kenyon much ap¬ 
prove of Den/ie v. PagCf when Doe v. Dacre %vas before 
this court in error (a), Gf Keene v. Dickson however it 
may be observed that the construction was such as to 
effectuate the intention of the testator, for the daughters 
would have been disappointed if it had been construed 
that the remainder over vested. But here'such a con^ 
struction will disappoint no one. 


1815. 

GoovmoKT 

ogaimt 

foutSi 


Dampier J. I’he construction cctfilcndcd for on the 
part of the plaintiff would disappoint somy material 
words in this will. By the word.s of the will the estate 
was not to go over to thw devisor’s rig|?t heirs except 
for want of all such issues,” that is, all the sons and 
daughters of his three daughters. The ccfristruction of 
the plaintiff would reduce it to tliis, that if any one of 
the sons or daughters ElizctbclJi sliould take, the other 
remainders were to be at an end, notwithstanding there 
were sons and daiigliters of Mary and Calha ine. But T 
Tronstriitf the words “■ in default of such issue,” and in 
order to cflectiiate the intention it is absolutely necessary 
so to construe them, in this wa^^ vi/. if there be no 
issue, or if being issue it should fail. The consequence 
is, that there must be judgment for tlic defendants. 

Judgment for the Defendants. 
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UsiiLR and Another against Dansey and Otliera. 

'^|^''nE plaintiffs declared in assumpsit, as indorsees of 
a bill of exchange, (or 1574/. i8^., .and laid the 
damages at 1630/. And at the trial after lastAfic/m^*/- 
term the jury gave a verdict for 1685^., being the 
niuount of principal and intercbt to the 4th <Iay of the 
following term; for which sum, together with costs, 
judgment was entered in th:it tenij. — Error in parlia¬ 
ment on tin's judginent, and transcript cai/ied in on the 
i5tli of March; and the error assigned w'as for the ex¬ 
cess of tlio verdict above tlie damages laid in the de¬ 
claration, and that judgment w’as entered thereon. 
Jiiijider in error. * And ujioii a iormer day in this term 
the pliiiiitiiHs ohtaitnxl a rule nisi for liberty to amend 
the judgment roll by enlering a leimtiilur of 5^/,, ami 
to have judgment foi i.' re'/ulue, and ..Ko to amend the 
transcjipt on paunent of costs in eiror, &c. 

nos shewed caii'.e, and ailiin’tling that thp 
C'ouit had a twofold aulhorjtv to make amendments, 
lirst, at the common jaw’, 2dl\, by the statutes, denied 
their authoiity to amend in this case. For at thu 
common law the Judges might only amend their judg¬ 
ment in the s.amc term («), but not afterw’ards, and 
tlicrcforc according to Itay v. Lktcr{b), Cheveley v. 
3 io?*m(('.), a remittitur cannot be entered in a term 
^ubscfjuent to that in which the judgment is entered. 
\nd even in the same term the Judges might not amend 

(;) S/'-T’. J57. C.;/-. r P i.'' iStuWiC. Auih.’i^x. 
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a mlbtakc oAhe jury,- ,thority-^ liiMetJit in taking 
judgment for the whole, ^^of enlcriii^ a remittitur 
for the €xcqj»s iuid taking fop' the residue, 

whicli the plaintiff’ in this case ougnt to liave done (a). 
Wherefore tlie Court in Sabin y. Long {b) refused the. 
ameudnici>t, because the j)laintiiT’s taking damages for 
the whole made the jmigment bad in law, and it was a 
mistJikc founded upon the verdict. And as to PieJewood 
V. r/g/i/(r), whero the Court allowed the omendment, 
non constat but that if was in tlio same term, and unless 
it had boon allowed, it ap)tears by the note that the 
plaintiirwouUI liave i)ccn out <d’ time. Besides, that 
case i> at variance ^vith SamUford v. there cited, 

and the other authorities were not pointed out to the 
‘ attention of the Court. That case also was before join¬ 
der in error, but here it is ai’ter; and it seems that 
alter ijt nullo o**! erralum, it U never adilitted to amend 
t-rrots; B(n nshf Sh)mndon^d). 2dly, As to the sta¬ 
tutes, it 1ms always been coiisidmed that tlie only things 
an'/Midabio by sia'.;. 8 fl.6. c. i 2. and c. i^. (ofsmend- 
liienis) are iiiis{)ri.'ions of the clerk-', and that they do 
not e*.te!Kl to any dei'ault of tlie party or his counsel (e); 
and --o siiict w.av, this rule heltl, that it was adjudged in 
an action ijpaii ilic case, if th«i plaintiff’ recovers costs, 

.md the record is entered that he shall recover per in- 
% 

cicmentinn assessed per Jifr, where it ought to be per 
Cio., for the Court increases it and not the jury, tliough 
this be but a mistake in a letter, yet because it is in a 
judgment, it cannot be amended by the statute 
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DANStT, 


(a) V, a Bac Ah. Damages, (D. a ) Coy t. Hymes, 

» Srr. II;i. 

f>>) I trUi.jo. , ) I ILS.KCiV (^/) ZMod.ZQ4. 

{f) 8 1&2 (f) i'lr Ah. Aiy:eiimint,T. pi t. 
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Parkt and contra, cited Short v. 

C(fffin{a)f ^^etrie v. ^ •iar/{b)i Doe v. Perkins {c)i 
Newnham v. La*w (d) siardy v. Cathcart (<»), Dimhar v. 
Hitchcock {f)y in answer to the objections that the 
Court could not make this amendment after the term 
of the judgment, artd after joinder in error*. And they 
relied on Picku'ood v. Wright for the making it, in op¬ 
position to Sandiford v. Beafi. And as to this being 
the part}'^s <jwn error to enter the judgment for the 
whole damages, the entcrfng of judgment is the act of 
the Court and not of the party; neither could the party 
of himself have remitted the damages, and signed judg¬ 
ment for the lesser sum, without leave of the Court; 
Dickinson v. Plaisted (g). Wherefore the error is the 
misprision of the clerk, and is amendable as such under 
the statutes:, at the discretion of the Court. 

Cur. adv. vult. 

Lord Ellenborougii C, J. on this day delivered 
the judgment of the Court. 

This w'as a question aiising after writ of error brought 
upon a judgment; the judgment was entered for 1,685^ 
the damages found by the Jury, the damages laid in the 
declaration being only *,630/., and the application wa.< 
for leave to amend the judgment roll by entering a re¬ 
mittitur for the diflerence. And the question in this 
case is whether this amendment can be made after 
judgment given in a former term, and writ of error 
brought thereon, and joinder in error. It was objected 
that it could not be made after the term in which 

(a) 5 2 ?tfrr. 4730. (i) $ 7 .Ii. 6 s 9 - (c) Hid. 749. 

(d) 5 T. X. 577. (f) I Marsh, X. 180. (/) Antt^yol. iii.591. 

ig) 7 ^'-«- 474 - 

judgment 
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judgment wsia given, ^nd it not contended that it 
could except by the authority of the court. Several 
cases wore cited, und the court think that there are two 
express authorities for allowing this amendment;, one 
in Marsh, Ilep, C*P. i8o. Hardj^ w Caihcmti and a 
former case in i H. BL 643. PicJrjuood v. Wright, 
Plardy v. Calhcart was a penal action, and the jury 
found a verdict for the plaintiff with li. damages, wliich 
could not lawfully be, because damages c^imot be given 
for the detention of the debt in a penal action. Ami 

♦ 1 * 

judgment having been enten'dfor the damages, error was 
bn>nght thereon for that cause, and upon application to 
the Court of Common Pleas for li'ave to amend the 
judgment by entering a remiflilur of the iftimogc*!, the 
• Conrt, after a review of the priK’odenls anil after taking 
lime to consider, thouglil itself aV libfrty to make the 
amendment. Tlu're the question was argued whether 
‘the ^amendnu'nl eoulil be made bv stat. 6., which 
authorizes tlio .hidges to amend all whicli in their dis¬ 
cretion seems to be mispri'«ion of the cliilvs. ft was 
argued that the t\jiirt had authority to allow the amend¬ 
ment, in that which was clearly a misprision of the 
Clerk within the statute; and Iltdlh . 1 . wlio ilolivered 
the judgment, said that “ It was n rule at conimon law 
that a judgment could not be afliended after the term in 
which it had been entered up, but that several sta^lttcs 
had corrected and supplied this defect in tin* law, and 
particularly the statute of II. 6. relieved in all cases 
where the error had arisen from the mispi isinn of the 
clerk.” Thus it seems as if the amendment made in 
that case was founded upon the statute, considering the 
error as the misprision of the clerk. In Pich^cood v. 
Wright the same leave was given to enter a rcniitlitur of 
V0L.IV. H. the 
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the damapjcs found beyonct the siimdaid in tHedeclarationj 
as is sought by the present rule, and that also was done 
pending a writ of error, though whether afterjoinder in 
error does not appear; but that circumstance is immaterial 
as to the power of the court, and can only operate if at 
all upon its discretion. The only limitation, indeed, that 
seems to have been pressed in argument was, that this 
cannot be done after the term in which judgment is en¬ 
tered ; yet thir appears to have been done in Pickwood v. 
Wright^ for tbe* amendment was, 'according to tbc report, 
on the 4th and upon inquiry It Uirns out that the 

judgment w’as of which w’as the preceding term. 

In that case Sandi/brd v. fiean was cited from 2 Bac. 
Ahr. [GxvilL edit.) 267. (Damages. D. 2.) “ that if the 
jury give more, the plaintiff' must relinquish the extra 
damages; for if lie enter np judgment for the whole 
which the jury givt', it is e rror, and cannot bo amended 
or helped in any manner,” 'I hat the party may nftt do 
it after the term without the int(‘i]><>sition of the Court 
is correct, but not that it niay rjot be done at all, espe¬ 
cially if it is to be considered as tiie inis})rision of the 
clerk. And certainK this ha^ been considertd inTormer 
cases ns tlu' inis]Mi‘'ion f)f ihe eleik. Jn Owa', 45. the 
plainti/l’laid Ins damages at 2u/., tlie jury gave jc/., and 
by-^he Court, the plai'difl"shall recover no more than he 
has declared f<w. and this ought to be done of com sc by 
ilie t Jerks, And for this jiosititui 2 //. (>. 7. 8 Tl. 6. 4- 

42 AV/. 3. 7. arc utc-d. The- case of Bra/ v. Listn^ 
iSh. 11 TO., but betlcM" rejjorted ^84., was relied 

on in argument aj>ainst the rule. There J\/ge J. con¬ 
sidered tliat the Sinn found beyond the damages laid 
was surplusage, and oiiglit to be rejected as vitium 
clerici, and not warranted by the record; but the other 

Judges 
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Judges held*the corttrai'y. 1\ml//i'e C. J. said, that 
this could not be coiisuleivd as vltium clerici, because 
(according to,io Co. 117.^.) in some cases the plaintiff 
might have judgment for more damages than he has 
counted for. I confess the reason somewhat staggered 
me, and upon looking to the aulhovity citwl for it, I 
found that although Lord Coi^r in his po^it^on, and 
JjeeC»J. are literally borne out by the authority, yet 
they are not by any moans substuiitinUy i-* foi* the pur¬ 
pose for which the authority is cited. For the case 
cited (8//. 6. 5.U.) by no means establishes that tlie 
plaintiff may hav'c more damages a^niinsl tin* (ielenJ.iut 
than what he ha-. ecHinted for a<’innct f>;m^ but that 
having counteii in deunue against the (lelbndant for 
‘damages to & certain amount, lie may reeovei agoinsf 
the garnishee {against wJiom he has alleged no particu¬ 
lar amount ui daniagt'sj a gii- itei sum tlnui lie has laid 
as hit damage'' against the def •uu'ani. As^ to the other 
point, tlmu a Judge of the C’ominon Pleas, 

Bays, “ Whether he sliaU recover da mages according as 
he had declared, or according tft what is fouinl by the 
, Jnijuciitj it seems to me that this tieclaration will not 
estop him, for as to the garnishee he tioes not ilcclare 
at all, wherefore as to this he is^at large and Poston, 
another.ludge, afterwards (p. ii.)says, ‘‘ The damages 
to berccoveriil aguiiiMt the defendant cnniiut be the 
damages to be recovereti against the gfirnisliee; and this 
declaration shall not C'^top the {daintilf to recover 
damages beyond what he iuul declared against the do 
feiulant, for as I have said ihev arc <Jlher damaoes.” 
Therefore the reason given by Lee C. J. in answer to 
Page J., that the entry of the excess of damages found 
by the verdict could not be considered as vitiuni clerici 

H 2 and 


iSiS- 

Daniev.' 
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1815. and surplusage, l)ecau'»cc the plaiiitilf might recover 
" ' more than the damages laid, is not true when applied 

UfcllKR . . 

a^rhift to- the defendant against whom the damages are laid, 
N S F y k ^ 

And so Lord Roll. Abr. 578.) propeily explains 

it; “ but, says ho, the plaintiff' in-detinue shall recover 
more damages against the garnishee than he lyid counted 
for, for his count ^^as not against the garnishee, but 
iigain.sl the dolondant, and damages against him arc for 
the delay ulteir ihe count.” Thus it appears Lord Coke 
had taken that up as a general position, which w'as only 
founded upon the case us agaiiist the garnishee, and 
IjceiZ.i. probably adopted it withote' looking to the 
jiuthority upon which it rested. And thus lar 1 have 
thought it right to advert to the case, in regard to 
what has bf^n thrown our, that the jrlaintifjinay recover 
more damages tliaii Yie counts for. W'ithout determin¬ 
ing whether this may be treated as vifliim clcrici, which 

• 

however i,eeihs to have been the opiu’oii in Hmyly v. 
Caikeatf, or whether it falls within the scope of the 
CoiMjt’s general authority to amend, as in Pichxwod \- 
IVri/j/ilj it ajrpcars from that ease that the Court has 
antliority to amend such errors as this after the term ol 
the judgment. I ha\o before observed tliat it turns out 
upon inquliy, though the lejmrt does not state it, fhat the 
amendment in I^irlvcttod v. was of a term subse¬ 

quent to the judgment; theretbre upon that precise au¬ 
thority, we think that the Court may make tliis amend¬ 
ment. Although the party cannot himself now make it, 
yet if the Court can, tlicv may authorize him to become 
their instrument by eiitoring a remittitur for the excess. 
If they may do it by their own authority, they may do it 
by deputing him. Wliorefore \ve aie of opinion that 
this rule ouglU to be made absolute. 

Hide absolute. 
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J7UR01? to revme a jutlginent of the Cuniinon Pleas. 

The 4)laiiitiir tloclaros in one of the counts, that 
whereas the jilaiuUlF before and at the time of commit¬ 
ting the griovancca by the defendants, was lawfully pos¬ 
sessed of certain b:u'ges and other craft laden witli 
goods, wares, and incrMiandizcs of llie plaintiffi and just 
betl)re and at llic time of committing the grievances was 
navigating his said barges anti craft so laden along a 
certain uaugable creek, part of a certain jiublic river, 
situate, &c., yet the defondants well knowing the |iire- 
*niisos, but cjpnlriving and wrongfully and unjustly in¬ 
tending to injure the plaintilli aiul*to prevent him from 
navigating his barges ami craft, so ladeii as atbresaid, 
along the said ]nib!.’C n.ivigablt creek, hen ‘folbr e, to wit, 
on, 8;c. wninglully ami injuriously moored and fastened, 
and caused to be moored and i’.isienod, a ecatain barge 
across the said [)iibiie n ivigable creel: and tlie channel 

n 

thereof, and kept and continued the 'aid barge so 
moored and fastened across tlte said novig. ble creek, 
and the channel thereof, for long space of time, to 
W'if, from thence hitherto, and thereby during all tlie 
time aforesaitl obstructed tlu' said public navigable 
creek and the chaimol thereof, and thereby prevented 
the plaintifl' from navigating his saiil barges and craft 
bO laden along the saitl public iKivigat>le creek: by rea¬ 
son of all which jiremises the plaintilf was not only 
during all tlic time aforesaid obliged to convey all his 
said goods, wares, and merchainlizcs, a great distance 
over land, but was also during the time afbyesuid put to 

II 3 great 


Where ptaliitiff 
<lccbre<i that 
before and at 
the tim' of 
inmtni ting 
tlic giievaiicr, 
he was iiavigat* 
ing his barges 
laden with 
goods alon]( a 
public navj- 
pal'le erttk, 
and that de¬ 
fend intwrong- 
lul!y niooii'fi^ 
bai)>e au'usst 
and kept the 
tame so moored, 
fioin thence 
Imher'o, an^ 
tlieitiby ob*^ 
ttnicted the 
juiM'e nav.- 
g vbt*. cicik, 
and f .t. vented 
I be j.laii tuf ‘ 
ftOill liuVIglt- 

in,; I) s liaigfS 
so lid n, pti 
ipiod pi liiitilf 
was oli!i)r(.sd to 
eonvty his 
icds a great 
distai'Ce over 
land, .mil was 
I>iit 10 tiouble 
and cxpcncc in 
the. lain.igeof 
111. goods over 
Jan.l: H. Id 
ili.it this was 
such I spinal 
d •nidge lor 
w) 1 th an action 
upon the •.i^e 
wuula lie. 
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great trouble and incorJV^rlic‘IJce hi carrying on his*bu£fi" 
iiesj., and hatli h«'i n obliged to expend divers large sums 
of iuoney, t(»\vii, 500/., ir. and about the^cartiago of his 
said gondh, warc'j, and merchandizes, over land as 
ailu’esaid. 

Plea, not guilty; and a general verdict for thcplain- 
tifl“ upon the whole declaration, with 20s. damages. 
And the crroih a'^sigried were, tiiat the supposed ob¬ 
structions ni ebe public navigable river in th«' declaration 
mentioned, arc in the nature of a common nuisance to 
all the subjects of tlie realm, and not ''f a particular or 
private injury to the pl.iintilf; and it is not shewn that 
the plaintilVhas actually incurred or sustained any sj)o- 
cial iluinag(' by reason of such obstructions. Also, that 
the plainiiii’has broiigtit a personal civd action, and re- 
c(»ver<‘d damages tneiviii for a grievance or nuisance 
remediable tpily by criminal prosecution. Also, that 
the declaration is not sufliciiail in law, &c. Joinder in 
error. 


Marirfaf, in support of the crrois, contended that 
the rule of law was dear, that for a common iv»;.;ance 
in a public highway the remedy is by in'ii4.tiiieni and 
not by action, unless^ there be special damage 

alleged: the reason oi 'the avoiding of 
iruilliplicity ot jp pluiiitifl* may have an 

.•letion, by the every person navigating the 

creek may h:i\<^ action. Wherefore the plain- 

tjfl, III order to i.j.jintaiu this aetion, ought to shew a 
particular damage, considered in On- 

choitier v. L/cthbrid ^according to Hubert 

t 

(a) gja gjjQ (jg^ Lit. 


V. Groves 
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V. frraves{n} the mere obstruction of the plaintiff’s 
trade, or as it was resolved in Fame v. Partrich (6), the 
delaying him in his journey a little while, by reason 
whereof he dRinnihcd, or some important adliir is 
neglected, is not such a special damage for which an 
action on the case will lit*, but the particular danjfltge 
ought to *bc direct and not coii'^cquential, as for in¬ 
stance, the 10*^8 of his horse, or sojiie corporal hurt. 
Now in this case the plaintiff has not declared Jbr any 
particular damage, bpt generally that Ins craft was ob¬ 
structed, by reason of which lie was compelled to take 
his goods another way, and put to inconvenience and 
expence, all which is consequentiSl, and must be com¬ 
mon to every one who before used the and there 
is no direct damage to his property or poison. 

• • 

Lord Ei.lenborough C. J. In Ilubctt v. Groves the 
daipage might be said to be common U^.all, but this is 
something different, f<n' the plaintiff was in the occupa¬ 
tion, if 1 may so ''ay, of the Jia\igatiun; he Imd com-* 
menced his course upon it, and was in the act of using 
it when he is obstructed. It did iK>t rest merely in con¬ 
templation. Surely this goes one step farther j this is 
something substantially more injin ioiis to tin’s person, 
than to tlu* jiublic at large, who might omJ> iiaw it in 
contemplation to use it. And he has been mijiedetl in 
his progress by the defendants wrongfully mooring their 
barge across, and has been conijielled to ui'load and to 
carry his goods over land, by which lie has incnrrocl ex¬ 
pence, and that expence caused by the act of the de¬ 
fendants. If a man’s time or his money arc of any 

(./) 1 i\''. P. C. 148. (i) Cfir(b. 491. 
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value, it seems to me thit this ylainti/i' lias sliemi h 
particular damage. 

Bayley J. The defendants in effect have locked np 
the plaintilF’s craft whilst navigating the creek, and 
placed him in a situatu)n that he unavoidably must 
incur expence in order to convey his goods another 
way. 

Dampier J. 'I'he present case I think admits of this 
distinction from most of tlw‘ other c.; ^‘S, that hero the 
plaintiff’was interrupted in the actual enjoyiocnt of the 
highway. Tlic oxpcuce was incurred by the immediate 
act of the defendants, for the plaintilf was forced to un¬ 
load his goods, and carry them over land. If this be 
not a particular oam:*'gc, I scarcely know'what is. 

I^rr Curiam, Judiiinent affirmed. 

K * 

Heath was to have argued for the defendant in 


error. 
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Ld. Viscount Duncan, Executor of Ld. Viscount 
Duncan, deceased, fl'^tf//iS^MircnFLL, Admi¬ 
nistrator of Sir A. Mitchell, deceased. 


case WHS argued in 'Ptmity term 1814, by 
Jhougham for the pluintifli and E, Lwwes for the 
defendant, upon die two points determined the Court. 
Tlie following eases w^re cited upon the second point; 
Liord ycl son v. Tucko (^/), Johnstone v. Ma?'getson ib\ 
Cast: of' the Island o/’ 'Vrimdad Case of the IjOrd 
Middleton (d), Plgot v. White, (e) 

• Loi'd Ellendorougii C. J. fln lliis day delivered the 
judgment of the court, 'flus was*an tiction for money 
had and loccived, brought to try the validity of the late 
Lord Dii)irun\ claim to share in the prices taken in the 
Ttxcl in August 1799, as naval commander in cliicf at 
the time ot that capture. 'J'Jieie were two questions 
discussed upon the argumenl: one, whetlier the ques¬ 
tioner right was not concluded and bound by an award 
made by certain rel’erec£ on the 3d of December 


The King’s 
\v;or.int of the 
26th of yuue 
iSoo, for the 
c|i^tiihutioii of 
;wizc taken in 
the rzpedirion 
to the TeAft, 
(iiil not inteni 
to autliorlze 
the two com' 
inandcis ui 
chief, and the 
flag and general 
ofli..trs, or such 
of till in js rouid 
ininciii(.ntly be 
aaMinlilcd, to 
dctcrintne or to 
itfir to the de¬ 
termination of 
others, the 
ijght of a flag 
ollicir claiming 
his sliaie ul liic 
distribution, as 
being the naval 
commander in 
chief at the 
time of the 
capture. 

W'here an admiial, appointed to th( command of an expedition from this country 
w.xs instiiicted to put himself and his fleet under the command of the admiial com* 
tnanding the station, i( Ins co opciatioii should be nccessaiy, and did accordingly put 
himseli and his fleet under such lonimaiid, and was dirrelcd by tlie admiiai of the sta¬ 
tion, whiLt he rtinaincd with him to considir himself under his command, and to 
attend to all oidi-is and signals whilst the fl^-cts were on the same station, and the ad* 
miial of the- station did scveial acts forwarding the objects of the expedition, and issued 
orders iclating thcieto, but in conse-qucncc ot ill lualth left the station with the ships 
under his command, and sailed lot Ln^Iond, and at the time when the enemy’s fleet agreed 
to sin render was nut of Mght, ind not in a situation to have afforded the lcasbi|l$sittante, 
and the enemy’s fleet suiiendeicd the day after he sailed: Held that the admiral oi the 
station was not entitled to his share of distiibution of prize as coinmandci in chief of the 
ex])<.dition at the time of the captuic, but that the adniiial appointed to the cuminand ' 
«f it was. L 


{a) 4 Mast, 238. (i) i H. Bl. 261. (c) j MA', didm. R. 9%. 

(d) 4 Rob, Adm. R. 153. (cy x H, Bl, 265. 

180^; 
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1 8 o( 5 ; the* other, wliotluT imlejiciulcntly'(sf that awarcij 
;ui<l considciiijg liie cjue.slion as not so coiuluclcd and 
hound. Lord J)imccin stood in the situation of naval 
commander in cliiof of the ships concern'ed in the tap- 
tnre at the time when tlie capture wis made, and whe¬ 
ther Sir M’ith ll we,s not a mere flag officer 

uiuler iiim, orwhethvr Di.ncmi was not wholly 

unconnected with t'le capturing ships at the time of the 
cajitiire, and Ailmir.d MiichcH the naval couiinaiider in 
chief at tlitit pejiod. I’he first qiiestioit. whiej'is on 
the effect of ih<'avvuid, <le])endh ej^on fl is jMajtsh \ war¬ 
rant of the j 6 iii of Hy ;! -it warrant tin 

king giants tin preahtee of tin* -.Inps. ^te. to Sir Ralph 
Abc)'cromhir„ and Sir Afia'/ri, M/f/i/rlh hy name, but 
without describing ilicnj a^ cnitimaiulcr.-, in chief <.«f the 
land and na-. a! m to In by them p.iid and 

distributed to ami apsaig-t sm h piisoiis tmp!oye(l in 
the iirmv' .ugf’ne'-; 011 the -eail e\p,dition, as miglit be' 
cnlitltd tieielo, a«,eoid!ng lo .1 plan ot disinlmtion 
slated in I hi' uaiiant. by that plan the \\holo was to be 
ilivided into light C'|ual pails', and 01 those one eighth 
was to go “to tile tw'o eommaiid.’is in ehief of the 
“ army and n.uv, (it being a loiijuncl I'xprdhion^} and 
“ to the Hag anil general oHieevs, so Mu/ . ui// nmnnaidcr 
“ in (hie/ -hoiild take'double that share wliicli each 
“ general 01 flag officer not being commander in chief 
“ should lake, but if the number of flag and general offi- 
cers, exclusive of the two commanders in chief, should 
“ exceed four, 111 that case a moiety of the said eighth 
“ was to be divided eijually between the t’wu cantinamhrs 
“ in (hiij\ and the othei moiety among the flag and 
“ geneial officers/* 'Fnc warrant then specified amongst 
what persons the oUier 7-8ths should be distributed, as 

colonels 
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coioflcls yncf^ttjors ia tho an»y, and post raptains and 
masters and awiunandtrs ui the naw, in the 2d class: 
captains of nianncs anti liind forces, and sea litaitenanls 
and otliers, in tlie 31! class : and so in diiTereiit classes, 
pursuing anti tfonuirehending tlie diflerenl descriptions 
of officers, {icatncnand soldiers, in tin* two services; and 
concluded with thi'« provision; ‘‘ And we arc gra- 

“ ciously ]dea'>cd fartlicr to order anti direct that in 
** case a 7 iy tlouhti ^ludl i.'/vic fi'Hihr/ino siriil (UUrihii* 
“ tion, and tlie of iJu different indiviihuds can- 

“ cerned^ tlie same shall be deti'nniiied hy the /tw) 
“ Linuniandci f in (utd tht and i^nnn.d of/leei’s^ 

“ or such of them as can '.onvenienlly be assembled, or 
“ by such jirri^on or pit.'.uus to x^hom iheji^ 7 jr Ih ' major- 
ittf of tlieni^ hhaV aiii'ee to refi^ fhe i-atiic." Under this 
clause four of tlie gt imrai officers (’•iiicthiied in the expo- 
dilitai, being all uho couhl eonvenienrl} attend, and 
*thcry having been no Hag ollieer but A. Mdc/tell, 
referred the (juestion of Lortl J}ur(ii!i\ right to three 
relercH’s, and tlie^- detulctl in L«n(l Ihinrav's lavour, 
anti if the king’s warrant aiithon/ed such reference, 
theij^award is conclusive. Ujion our desiring, at the dose 
of the argument, to be >jupp[ii.(l with a copy of any mo- 
iTioriai presented, (tv re})rcs('ntalioii made to the crown, 
prior to the granting of lie-warrant in (juestion, and 
which might be siippost'd to have operated as an induce¬ 
ment to the grant, and to be thert'l’oie rf'garded as ox- 
planatoiy in some degree of its intention and olijccl, w'e 
were furnished with a cojiy of a inemoiial presented by 
6ir A, Mitchell^ dated the 17th of April 1800, two 
months and nine days before the warrant of distribu¬ 
tion of the 26th Jimc 1 800 issued, and this letter, cou¬ 
pled with tho subsequent warrant shews veiy strongly 

that 
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1815. crown in its w'ar.ant conlemplatciS Sir A. Mif- 

chellf and nobody else, as the naval commander in chief^ 
and did not mean to reserve any doubt on that subject 
MiicuEtL. ijjj. arbitration of the two commanders in chief, and 
the general and flag officers, under the provision before 
mentioned. It is material to look to that memorial, for 
in it it is plain Sir A. Mttchcll consiilertliimsclf as hav¬ 
ing the comniaiid all along, and never considers Lord 
jyiincan in any other light than a*, having afforded him 
assistance. He states in his memorial the unceasing 
and powerful support afforded liiii^ by Lord Dmicmi 
with the fleet under his command, that tondemnation 

I 

had been made of four frigates and two hulks captured, 
and that His Majesty had been pleased to diicct that 
those ships, late in the service ol the Batavian Repub¬ 
lic, which siirreiulercd to the squadron under his com¬ 
mand, should be divided between the navy and army 
employed in ihut expedition* And then lie conpfaiiis 
of measures that had been taken to proem e a different 
mode of distributing the same. Thus far he uniformly 
treats it as a service performed under his command, and 
he then concludes by petition that His Majesty would 
direct distribution in equal moieties to the navy and 
army, praying this on behalf of himself^ the officers, sea- 

I n 

men, and mariners lately serving under him, and never 
adverting to Lord Duncan, The objection made to 
the reference is, that it could not have been in the con¬ 
templation of the crown, w'hcn this w’arrant (explained 
particularly as it is by reference to the memorial) was 
framed, matter of doubt, who were the two commanders 
in chief; that it was not w'orded with a view to such a 
question; and that it never could have been the inten¬ 
tion to submit such a question to the tribunal this waiv 


rant 



IN THE Firrv-PiPTH Yeae of GEORGE III. 

a*' ' 

raqyi; words wlii^h the warrant uses to de* 

signate the cases in wiiicli this tribunal is to act, are 
** in case any doubts shall arise respecting the said dis-> 
tribution and the classing of the different individuals 
concerned. “ Classing the individuals concerned ” is 
not properly applicable to»the situation of an individual 
not being one ^ any class of persons, and the deter¬ 
mining in which of the several classes they are to rank 
a'jsunies it to be matter of certainty who the individuals 
to be affected by such determination are, and if the ob¬ 
ject were to give a pow'or to decide what persons were 
concerned, it would be a very ini])ei'rect mode of accom¬ 
plishing that object, merely to give*a power to class the 
different iiidividnah concerned. And tlieother w'orda 
,as to “ doubts respecting the. said distribution are 
not much better calculated to confer the })ower of do- 
cidiiiiT who were the iiullvidnals concerned. It is net 
^U’Cfifcsary for ii< to say wliefher those wo#d'' or ■'irc 
not properly large enougli to let in such a question, if 
we could collcCL from any other parts of tho war¬ 
rant that it was intended to comprcheiul it ; hut thv 
inaptitude of the words in tlicmsclvc'? to compreljend 
such a question afford one gr«>und for pi\'suining that 
there was no such InteiUlon. Ajioilier ground of 
presumption arises from tlfl’ tribunal wOicJi thiii 
warrant creates. It certaiidy must hav** been intended 
that they slioiild bo capable of deticling in tljc fust ni- 
stiince, by themselves, whatever qii-'.tion they Jiiiglit 
afterw'ards upon consideration choose to refer, 'riie 
pow'ers of deciding and referiing are ajqjarently co¬ 
extensive. Now it ia obvious that any decision by the 
ofiicers themselves, or by their releieej, niight in many 
cases be frustrated, and rendered ineffectual, by th-s 

improper 
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improper admission or (.exclusion of 'TJ(^rd Duncan, 
cither in his voting upon the decision of the question 
itself, or upon the choice of referees to decide it. Sup¬ 
pose, for iustfince, five ol' the other olHcers to meet, 
either to decide the (piostion themselves, or to nominate 
referees, and Loul Duncan to lay in his elaipn to attend 
and vote: and Mipjioso of the five, three to be against 
Lord elai'M, and two for it: no decision by 

them could ei^mcliide llie question, nor could any nomi¬ 
nation of rcfeiecs in which the thr(*eand tlie two voted 
diflerent wjiyj> !)«,' free IVoiii fin lIi-'t quc'.tion. If Lord 
Duncan were suiiered to inleitiTe and le v,^te with tlic 
two, it would he oj)i-n to llie objeelion afterwards, that 
a pi'rson Wiu: had 110 right had been jointd with the 
j>ersons who .ilone liad • the power, and if ho were ex-* 
r eluded and not ruihkrrd to interfere, the question that 
be was imiuslly and wronglully exeliukil would still be 
open, 'I'lie uluiceitainty iherofore which w'ould jcoii- 
stanfly oeiair, as to who would he flie ])crsons jiroperly 
entitled to sit am! vote upon the decision of this qiies- 
lion, or upon the nonuualion of the leferees to decide 
it, furnishes a strong ground for pre.'uming that such a 
question was not in the contemplation of the crown 
when this warrant was framed, and coupled w'lth the 
memorial, a conclusive one, that there vas no intention 
of suhmitring tliis (question to such a tribunal, or to re¬ 
ferees a})pointcil by them. For these lea.'ons we are of 
opinion that the reference 111 this case was not authorized 
by the king’s warrant. And this brings us to die second 
question, which (the award being removed out of the 
way) is 0])cn for our decision ; and that is, whether Lord 
Dmicun, or fSir A. Mttchell, was in fact the naval com¬ 
mander in chief on this occasion. As to which the facts 
* 14 stated 
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stated arc tliesy: In 17^9 an expedition was sent 

from this country against Holland, and Sir Mitchell 
was appointed to con}n}and tiic naval force, but it was 
part of bis instrurtions, that “ if it should be judged 
“ expedient to attack tin* lielda- and Texel, or any 
more northern part of Holland, in the execution of 
** which service*the co-operation ()t Loid Duncan, witli 
“ the fleet under Ins commarid {a\ might become nt^ 
cessary, he was, upon joining hh Jymhhip, to p-ut 
himself and the ships and 'oe’^i^cls "^ith him iriUcr his 
“ Lotdship's ordvrs, and to fallow lUch dirt'Ctions as 
“ he mif(h/ jiid're it n' ccssarij to (Jic' lor tlto regulation 
“ of 8ir A. Mifckell’s conduct \!chile emphn/ d on that ser- 
“ w/ce.” On the i8th o{ Aio^ust 1799, A. Mitchell 
joined Lord Duncan, ami put IkihscH' utahr Lord DS 
command (^), and Lord D. on the ♦ame day issued 
orders to Sir A. Mitchell, ‘‘ dircclnui him 'vohiLt he re^ 
** majned rcith L(yrd D.'s feet, to considrr^knnself under 
“ his, hord D.’.t, command, and to jiltend to all orders 
“ and signals Lord D. migljt make to him, tthilsl the 
fleets izcre on the same station." On the 22(1 Lord D. 
prepared a summons to the Dutch admiral to sniTcndor, 
and between that time, and the 2yih, la* did divers acts 


forwarding the objects of the expedition (e), drew out a 
line of battle, and issiuxl sevi'ra! orders to Sir A. Mit¬ 
chell relating to this service. On the '29th ih-re was 
another summons to the Dutch admiral, and a iLig of 
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(rt) The case stated thatLoid Awij/. ws tlic'i coi.iiTi.nuiei in cl itf 
HI the Ninth Seas, liaving-htci) ap[j'iiiiltd to lliat t 'nini.’.'ul in 1795 
I On thiit day alio Sir A Jifttchcll, and Sjr Ji A-'ct 'tamlte, the com- 
tnander o< the troops, went on hoaid Loidship, whcie the 
plans were conceited ioi landmjr the tioops and obtaining pot,cssioa 
of the enemy’s fleet in the Texel. 

(e) The landing of the troops was ePcctcd on the 47th under Lord 
Duncan’s orders. 


truce- 
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trncp froitt |iim with projj^osals fo^ surrfe^Hiig, but in 
the fvenhig qfthat day^ i. 0. the 29th 'of August^ Lord 
Duncan (in consequence of ill jj^cakh) with the ships 
under Itis command left the Tcxel* and made all sail for 
England. He was afterwards becalmed and obliged to' 
anchor, but he set sail again'the next mornhig, and at 
the linie the Dutch fleet agreed to sm'renW^, it is stated 
that all his ships were out of sight of Admiral Mitchell’s', 
that they 'were not in a situation to have seen signals of 
distress^ to have heard his guns, nr to have afforded his 
fleet the least assistance. On tiu '•<1 of Srp/emher Lord 
D. wrote to Sir A. Mitchell to consnu i himself as not 

t 

being under his command longer tlian from the 30th of 
August, and said he should have given hun that intima¬ 
tion on his leaving the 'Texel, had he not become indis-' 
posed. The DiMch deet agreed lo surrender about two 
o’clock on the 30th, and llicir colours were struck about 
ten at night.*' And uiuler tliesc cncmnstances the ques¬ 
tion is, whether Lord Dunean w'as commander in chiet 
of the naval part of this expedition at the time these- 
ships were taken, or Sir A. Mitchell; and wc arc of 
opinion upon full cou'^ideration that Sir A. Mitchell was, . 
and that T^ord Duncan was not. Sir A. Mitchell had^ 
originally a distinct and independent command from 
the Admiralty; it nas only with a view to a service in 
which the cooperation of Lord Duncan' be- 
come necessary that he was to join Lord D. and put 
liimself and his ships under Lord D.’s command; Lord 
D. only directed him to consider himself under his, 
Lonl D.\ command, whiht he remained with Lord D.’s 
fleet, and Lord D. afterwards desired him to consider 
himself as not being nmler Lord D.’s command longer 
than frian the ^oth of August, and signified that but 

11 for 
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*br indispMtOT^^^would havo ^V4?n hiiJi[^^^^yntmiart 1815. .;; 
tiou before iic left 't^e> TeA'el. Lord i>,’9 orders 

, ^ ' Lord PoMCA*: 

iherctore wgiiified that it wa$ ojaiy whilst Sir A* Mitchell aguhst' 
rem^^i^^cd with Lord JX'n that he Sir A. Mitchell i 

was to be subordiiuito to Lord lh<, and that lie Lord^pr 
was to be <leenMj|kcojnniAuder in chioli and Lord /)/s 
letter of the ad of Stplcmber is properly to'be utiW'f* 
derstoud Uh tounded upon that notion. Cun 4 then be 
sawl that Sir A. MiUhJl remained with Lord Duman^^ 
fleet to the time of the cripture, upon nhicli circum'^tance 
tlie continuance of Lord Duncan^ii coniinand was made 
by himself to dcjieiid, when it is bU^l that at tlie time 
of the capture Loril DS fleet was sailinpj fof EngU^nd, 
out of sighti out (^hca)ing, ami fm/ond the poU'tr ofgiv- 
ing assistance ? If this be not the ca^e, the coni^t]ueiit;^' 
is, that Sir A. Mitchell was himself the naval cotTnnoH'- 
der in,cluef, and that tlie plaintilf is not bilWllcd'lb re¬ 
cover ; and the verdict mii'it therefore be entered Ibr the 
defendant. 


Wi.BB agahisf Jiggs and Martha his \V,ife. (a) 

|''\EBT. The plaintiff declares that one J. Wchh w'as iJeht <roes not 
\.J .11 T • It 1 ‘ J lie jt ilic com* 

in tee of ccftttin lands at Ivet , in hitcl, ingham- mon law, nor 

s/nVcj being so seise^* by his will, duly executed ac- 

cording to thestatute^'^Jfave and bequeathed to the plain- 

tiff an ainiuity or jrearly rent of 10/. to be issuing and 

payable yeiirly and cvcit year during the life of the de- out of lands to 

* ' A during the- 

liR of S,, to 

whom the lands are devised for life, 3 , paying the same thereout, to long as the estate 
freehold continues. 

(i?^ This case was ai)rucd at Sirjeauts* Inn before Mtary term, in 
tb|^ absence of Oavtptct J. 
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^^fyriika out of the said laMh also gare 
and bequ«fitbed the said lands to the said Maviha and 
her assigns for her life, she paying thertout in manner 
aforesaid to the plaintiff th$ said annuity or yearly rent* 
and aflcrwards the said J, l^ebb died, and his will was 
duly proved, whereupon the said Ma^a become seised 
as of freehold for her life of the said lands, and the 
plaintiff became entitled to the said annuity or yearly 
rent, and aftei wards the said Martha married the other 

n 

defendant Jiggs, whereby they became seised of the 
lands as of freehold in riglit of tne -^aid Martha for her 


life, and so the plaintiff avers that while they were so 
seised, an/l were the pernors of the profits thereof, 75/^ 
of the said annuity or yearly rent, for seven years and a 
halfi ending on the 25th March 1814, became due 
from the defendants as the pernors, and still is in arrear 
and nnpui<^f whereby actio accrevit, &c. 

Demurrer. Joinder. * 

Richardxon in support of tlie demurrer made three 
points, ist, that debt docs not lie in this case at the com¬ 
mon law'. And he took this distijictioii, that if an an¬ 
nuity be granted/or yfWA' debt lies for the arrears, so if 
tor life, or pur iiiitrc vie, after the estate determined debt 
lies. But by the coi^mon law debt does not lie for the 
arrears of a rent or annuity in fee, fee tail, or for life, so 
long as t\e estate of ft ci hold has ^^Minuance** Atid for 
this he eited O/jfo’^s case («), Com, Dig, Debt, (A. 6, 7.} 
ibiil. (B), also i liol, Abr. 594 i. to the same 

effect. And the reason given is, -because the law will 
not suffer a real injury to be remedied by an action 
merely personal {h). Whether this reason be satisfac- 


torr 


fa) 
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tor}' or no^^^Fui enough tbat^thc rule so; eiid 

the party is not wtthpnt his remedy, for of mort 

'•t* ^ >■ 

d’anceslor or novel dis^ektii ( 5 ), will He, or the writ oe 
consuctudinibus et servitor the writ of cessavit (e). 
In many cases, indeed, acconiing to I,iY. sret 419* “ the 
grantee of a r^t charge may choose whether he will sue 
a writ of annuity against the grantor, or distrain for the 
rent behind aiul Lord Coke says upon that (d), ♦* the 
grantee !,ath election |o bring a writ of annuity and 
charging the person only, to make it personal, or to dis* 
train upon the land and to make it real.’* Hut that is 
to be understood of a rent grantetl by deed, which 
charges ^ho person, and for which a writ of minuity doth 
lie; but not as in the case at bof Adhere there is not any 
charge upon the person. 2dly, If debt does nb€ He at the 
copAUion laAV neither does it by stat. 8 Anne\ a 14. s. 4* 
JFor that statute applies only to cases bet'Hjpen landlord 
and feiiant for rent arrear upon a lease or demise for 
life or lives; which this is not. Admitting that a lease 
may be created by will (e) as if the land were devised to 
one for life, reserving a rent, and the reversion to an* 
othffl’, Istich a devise might operate as a lease, and give 
the reversioner the remedy of this statute; yet liere is 
neither lease or demise, nor lessor or grantor, neither 
is there any privity between the parties. 3dly, This ac¬ 
tion, aupostng it mMbtainablc at all, doth not lie against 
husband and Avife, but against the husband only- Which 
is plain foom this e04sidcration,;.that during the hus¬ 
band’s life he has the whole pernancy of the profits, and 
for the rent arrear during his life hi* executors and not 
the wifo shall be chargeable, though the land itself is 

(rt) Fttzh. X.B, 19J. (J) (c) n.ioS. 

(rf ) C». Lit, *44. k, (e) a Feonf 33, MtcM md DuntorS c«f. 

I % charge- 
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iSig.* chargeable. Thus in Qg^wV/’s case (a), oiife'’was grantee 
' for life of a rent out of the moiety of a manor, of which 

WeiiB . 

moiety a man wa^seised ju^iMoris. The rent was in 

1'®®*’ arrear, and grantee died, his executora brought 
debt against the husband only for the arrearages. And 
it was resolved that by the death of the gf'antee, the 
grant for life was turned into the nature of a debt. 
And forasmuch as the husband took the profits of the 
land charged with the rent when in arrear, he only 
W’itliout his wife shall be charged in an action of debt. 
And after his death debt lies against his executors. So 
Com. Dig. Baron ai^ Fe7ne (Y), “ Debt lies against hus¬ 
band alone.for rent incurred during the coverture, upon 
a lease to the wife dum sola,” and cites Thoms. Bntr, 117. 

Gijffbm coiiiTix admitted the rule of the common law 

t, 

to be against , the bringing an action of debt so long as 
the freehold continues; but tJiat he said was only where 
the freehold is conveyed at the common law, and 
not where it is by devi.se, which is by the statute of 
wills; for to such conveyances none of the writs 
of assise or other real writs apply. Thcrefoi'c-** the 
plaintiff in this case will be willuuit remedy if he may 
not inaintjiin this action. And if it were necessary in 
order to maintain it, that there should be a charge on 
the person, here the defendant is charged with the pay¬ 
ment of the rent, for the land is devised to her, she 
ing tJuTcont to the ylamtiff the mid rent^ which charges 
tlic person as well as the land. And what Lord Holt 
said in Ewer v. Junes (b) is decisive in favour of this 
action, and he said that he made no question of it. 

(e) A tiep. 49 b. 

(b) % Ld, Raj. 937. % Salk, 415. 6 Mod. 27. 

2dly, 
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iH is niuintaiuablc by thest^tuto ot’Annef 
the»miscliitj;^ and thcr^ore within the 
intent of the statute, though the words thereof be only 
lease or demise. And odcntinies the coifris have cx- 
tended the provhions statute tl? cases which were 
not within the letter, if tlf^were within the mischief {a)j 
for instance, the statute'^ lid. 3, c. 3. which gives an 


action agaiusf executors, is extended by equity to admfe* 
nistrators, because they are hi the same degree. Sp 
the statute of Gloctsfer gives an action qjl" waste against 
tenant for life or yeats; yet by the equity thereof it lies 
against him who holds but for u year, or for 20 weeks, 
for though this be out of the word'' of the act, it is 
within the intent (/;), And by parity of reason the 
court ought to extend the remedy of this Statute to the 
present case, it being plainly»llie intention of die sta¬ 
tute to give an action of debt for seut».irrear"during the 
continuance of any estate for life or lives, at^ therefore 
* thoygh the letter says upon a leai,e or defhise, yet by the 
equity, it shall be intended by xctll abo. 3dly, Although 
the husband might have been sued alone yel may die wife 
be joined; in like manner as for lent upon a lease for 
years or life, made to husband and wife, an action lies 
agmnst both, because it is for the wife’s benefit (y). So 
here the freehold is in the wife jointly witli her huoband, 
and it is for her benefit, and atb'r the husband’s death 
she could not waive it. 


Richardson in reply said there was no reason why the 
common law writs should not lie for the t ccovery of the 
rent in this case, as w^ell as upon a conveyance at the 

(f) iJivt-Ai X. 


(a) Pl<md.Ayi. 


(J) />. 
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common law, so fiir at least as they were aj^kable to a 
taking by purchase and nobby inheritance^B^novel dis* 
seisin, where the writ shall be general, that he 

hath dkseised htm qf hisjreehokh ^cr For wh^pn a statute, 
as the statute ofwiiK, gives a;W>V’ right, it gives all such 
remedies for the recovery of that right, aS by law may 
be applied to it. And a rent, whether created by will 
or grant, will pass by a common recovery, &c. which 
shews that it may be the subject of a real action. And 
notwithstanding what fell from Lord Holt in Ftcer v. 
Jones, there i.'. no instance of an actioti Ivinu tor a Ic- 
gacy chargeable on land. Dcekb HliiUt {a) shows 
that it will not lie Ibr^ia legacy geiicrnlJy, a.id the reason 
there assigned holds equally where the legacy is charged 
on land. Besides this is not a legacy but a rent. And 
as to this action being w-ithin the equity of tl’.e statute 
of AhtWy such a construction of an act of parliament 
might well obUiin foinierly, when the legislature was 
used to express its intention spaiingl}^, in a few words or 
sentences only; but in modern times, since it has become 
the practice to express such intention fully anti at large, 
so that it may be found within the four corners of the 


act of parliament, it is unnecessary, and woultl be highly 
dangerous to extend it by any intendment. And there¬ 
fore that doctiine is properly exploded. L^jion the 
last point he admitted, that according to the authorities 
it rather secmctl that the action would lie both w ays. 

CtiT, adiu vulU 


Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. After stating the pleadings,! His 

(*' j %R, 690. 

Lord- 
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Lordship saUj ^ Ma dmurrcr waa argum at our sittingt 
befort? in Berjeont^ HkUy when it wa®’ 

contended on the part the defendants} iti support of 
the demurrer} that at the ^^pynon Juw an action of debt 
wiil not lie for a rent or in iu toil} or for 

lifC} while it continues a ^e^oid intcTC!»t. And this, 
position a'as.uot denied on* the other sidej but it was 
contended that it applied only to legal common law 
» estates, and not to devises by will; and what appears to , 
have been said by Holt C. J. in E-xet v. Jones, repotted 
in 2 Ld. Ra^.g^'j., Soil:*. 415-j and 6 Mod. 26, 27., was 
relied on, viz. “ Tliat a devisee may tnaintaiii an action./ 
at common law against the tene-t|.*naiit for a legacy 
devised payable out of land. For wlieic a statute, as tiic 
statute.of wills, j2 & 34 /f. 8., gives a man a right, he 
eiiall have an action to recover it ol consequence; be¬ 
cause his right is created by act of^ parliament,** But 
what Lord Holt is there staled to have sjiid does not 
reach* 4 hi> objeeiion; it is said only genei’ally of a legacy 
or sum of money, not of an annuity or rent for life, in 
tail, or in fee; and it is to be observeil, that in the case 
of a legacy payable out of land, unless the legatee bad 
jiis rjynedy by action of debt, founded on the statute, 
he would be w'liollv vithout r<*metlv m the courts of 

•• to 

common law; whereas the aimintint w'ould not lie re¬ 
mediless, but would have an as ise to recover his an¬ 
nuity {a). And no authority has been stated where the 
general rule of law, which excludes the action of debt 
as a remedy for rent or annuity iu fee, in lad, or for 
life, has been confined to annuities or rents createil by 
common law conveyances, as contradistinguished from 


r 
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(«) See Jlreiimn\ case, h 
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annuity 
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annuity <yr rents created by devise, nor,^^ there sceni 
any reason for niakingr the distinction*** It was’ next 
contended on behalf of the plaintiil', that this case was 
within the provisions of section of slat. 8 Ann. 

c. 14. “ for the’bcttcr scco^ty of rents, and to prevent 
frauds by tenants;” but the language both of the title 
of the act, and of the enacting clause, shews that the le¬ 
gislature contemplated only tlie case of rent due frdm a 
tenant, holding by lease or demise under his landlord; 
which is iiotftliis case; this being the case of two dis¬ 
tinct and independent devise’s oT the land to one person 
- for lile, and to anothei of an aiiiiuttv issuinif out of the 
same for tlu* life of,4.he devisee of the land, created by 

' -A,?' '' 

the will i)f one ano the same devisor, and without any 
such original privily between the devisee of the land 
chur^l^^^ith the aniuiily, and the devisee of the an- 
niiityib^’gcil tliercupon, as subsists between a lessor 
antt his lessee, ^^'e are therefore of ojiinion that the ac¬ 
tion of debt is not maintainable on the giound 6f tins 
stat. of Ann. r. 14. any more than it is upon the other 
ground already considered. 


JVediKidny, 
Miiy 3ii. 


Wilson and Another against IJobday, 


Debt lits by the J^EBT by thc plaiiitiiis as assignees of a replevin bond 
rcjilrviu bond gainst the dcfciulant, one of the sureties. The 

tbc lincr'ct in plaintiffs decLiic against the tlcfendanl of a plea that 

tIic (ktnut only 

Am! ub 11- ’'cy decbicd tliat at the city ©f C, and within the jinisdiction of the tnayur 
of tlu (Miy, they distrained the goods oI IV. It. tor rent, and that W. U. at tJie said city 
n .lit hiN iilaint to the nnyoi, &c., and played deliverance, &c.; vvjierciipon the mayoi 
to k from him nd the delcndant,aiid aiioiher person a bond,which they all threelexecuted, 
fotidi’ioned ioi IV. H. appealing bclore the mayor or his deputy at thc nett court©* rc- 
roid •)» the ti y, and thcie piosccutiiig his suit, &c.i and thcrcupen the mayor replevied, 
SiL H' cl th.>t it was not ground for special demurrer, tiiat the declaration did not sh«sW 
a cu stom for the mayor 10 grant replevin, and take bond, ^nd did not shb,w that plaint 
was made in court. 
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Ilf render :;i^* ve^ich he ur^mily detains^ &c.> for 
on the 5th' wtTtf/y *#813, at|he city of GafUerbmy, and 
witliin the jurisdiction of the inayor, of the said, city, 
they distrained the gooi^|^' cine 7K 7 :f. for rent orrear, 
and that W. H, aftenvat^j^'within days, at the said 
city made his plaint to then being mayor of the 
said city,^ of the taking and detaining ,th^'eof, and 
prayed that the same might be I'orthwith replevied by^ 
the said mayor, anddelivered to the s.'iid W. //., where^ * 
upon die said IV. S. so being mayor ac^;ording to the 
form of the statute, teokfroui the said I!'. TI., from die 
defendant, and one TV. /r., a b(»iul in double the value* 
of the goods, the \alue being lirst ascertained by the 
oath of R witness, which said TV.H.j the 

defendant, and W. /i', executed S. so’being mayor, 
^c,, conditioned for TV. 11 . aj^^icaring 
or his sufficient deputy at the next w* 
our lord tiic king to be holden at the 
city'on Monday die i9tli oi' Jidjj, and tliVo prosecuting 
his suit with effirt, and making return of tht' gooiN, if 
the same should be adjudged, and thereupon the said 
mayor at the jnaycr of TV. II. rojilcvied aiul made 
deliverance to the said TV. 11 . according to the duly of 
his office, and so the plaintills aver tliat although on the 
Jpth a court of record was liolclcn, &c. yet the said 
W. H. did not appear and prosecute, &c. whereby the 
bund became forfeited, and the said mayor afterwards 
assigned it to the plaintiffs according to the form of the 
statute, &c. 

DeimnTer assigning for cause (inter alia) tliat the 
plaintiffs in the comnicnccment of their declaration havt^ 
not alleged that the defendant owed to them the sum 


beforejdie mayor 
urt ^j^^curd of 
the 


of money therein itpecifiedf but only that he hath 

detained 
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(Ictiiiwed the i>ame, whereas they ought to have declared 
ill the debet and det]iiet;f.'i]bo thi^ thesherii!' of the 
city and county of Canferburij hath by law authority 
to grant replevin of goods distyaiued for rent, and to 
take a replevin boml, and not the mayor of the said 
cily, nor have tlic phii'jtifls shewn any special cubtoni 
or law aul^hori/ing the inayof to grant rejdevin, or 
take or assign the said reple\in bond; also that the 
pittiiitiifb have not shewn that the said writing obliga¬ 
tory was made^and given to the major of the city of 
within the juri'-diction*'of the said mayor’s 
court; also that the declaration is m other respects un¬ 
certain, &c. Joinder. 

¥ 

I* ii 

Mainjat argued in the last term (n) in support of the 
demurrer, and took two <7;ceptions; r st, that the Plain¬ 
tiffs ougl^tjo havi^.declared in the debet and detinot. 
And he said the rule was tliis, where ii man stu's in his 
own right auditor his own beiie/il, lie ought to sue in jthc 
debet and detinet; and so ho ought, tlioiigli the obliga- 
' tioii be not originally made to him by the person whom 
he charges with tlic jiaymciit of it; and if the charge be 
against such person in the detinet only, he may tlemur 
to tljc declaration ; G^/6. 401, 402. And before 

the statutes of jeofails, Eliz. r. 4. 16& 17 Car. 2. 
c. 8. it w'as ground of errt)r, and many judgments were 
reversed for this and for the like cause, namely, if it 
was ill the debet and deduct when it ought to liavo been 
in the detinet only; Walcot v. Po’ucdl (b). lieynell v. 
Ijongcaslle {c), Salter v. Cob/jold (J). Holdin v. Sut~ 
ton (e). Woodcock v. Morgan {/), But since the stat. 

('i) Dampht J, was absent when the casft Was B^ued {h) 3 Lnn. 

(c) CVe, J 545. (rf) 3 Lev. 74. («) t ZJ. 498* ' 

if) 6 ikk</. 306 « 

15 ^Ann, 
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4 Am* e. %6. advantage must be taken by demurrer, 
for if the party^ioes not dcmo^ it will be dam! by vcr- ' 
diet; and ao it was adjudged in Leev* Pilmy{a\ which 
wa<4 aftev the 4th of Anne^ that the defect was^ aided 
after veniiet by tiiat act. But hero the party htia dc- 
miirml. >.dly, It is not shewn that the mnyor'ol' 
terbury ijiul i>ny authority to take a replevin boi^. The 
stat. 11 GVo. 1 . c, 19- s. 23. directs slierilfs and other q^- 
cers flavin}^ anthoi ihj to grant replevin, to lake bond, &c.; 
and in the caoe of a bherifli it is unnectisbary to shew 
his authority, because lie has a general one. But even 
a sherilF, at the common law, could not grant replevin, ' 
except upon a writ directed to hiii'j from the superior 
court; and then only in his count'y'Conrt. However, it ' 
having been found inconvenient that the goods should 
be detained from the owner mud the next county court, 
the statute of na>Jt'b. (52 //. 3. e. 21.) chablt;d,d^ sheriff 

V * ^ f 

upon plaint made to him, without writ, out of court, to 
niak<^‘replevin (A); but ilint is an authority confined to 
the siierilh and derived to him entirely from ihis statute. 
Other officers, indeed, beside the sheriH‘ may l)V custom , 
or prescription grant replevins, but with this dillcrcncc, 
^hai^lhey can only do it by process in court after a 
plaint entered, for the statute does not extend to them, 
f And therefore in IhiUrt v. Byit (c) a prescription for a 
steward of a huiuhed court to grant replevin out of 
court, upon a parol coniplaint made to him, was ad¬ 
judged to be void. In Bac. Abr. (d), where the autho¬ 
rities upon this point are collected, the disagreement 


" m 

1815. 
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Hob0aV*'- 



(a) 

(f) Cmth.^Zo. xLd,&nj,zi%. Sk$iin.6j^, ^ Moi.%^%, 

fZ Mod. XZO. 

(d) jth edit. Jteflfvitt) (C-) 


between 
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bctvieeii tlio different reports of that case is noticed, but 
tho result seems to establish the above distinction in 

f • ' 

respect of the sheriff and othefr person's. And conform* 
ably to tliis distinction the plaintiffs in this case ought to 
liave shewn by their declaration not only ihat plaint was 
made to the mayor, but that it was made in court, for 
otherv^-ikeit must be taken that It was out of court; and 
they o.u^t farther to have shewn some custom or pre¬ 
scription for the mayor to hold plaint and grant reple¬ 
vin. For unless he is to be taken to have authorityi 
tpa mayor, to act in these respects, the naming him 
mayor, and alleging that plaint was r»ade to him, with- 
Qjlt shewing hy vyIkiI imlhority he hold plaint and 
granted replevin, ai^d also took and assigned this reide- 
vin bond, irisiilncieiit. 


7Wrf^,Cpntr«, having been directed by the Court to 
confiiiv liithself to tlio List objection, in ordiT to shew 
that the gn^uling replevins was not confined tp the 
county court, ivlbn ed to stat, IVcstm. 2. c. 2.(13 EV/ie.i.), 
the words of wliicli are, vel aliani curium and Lord 
Ce/r’s comment upon them is thus, <* so as lords of 
hundrcils, wapentakes, &,c. may have power to hold^ 
plea of replevin,” &c. («) So in Fitz. N. B. {b) there is 
a writ of recaption for a distress taken, aflei' replevin 
made by the bailiffs ofVhc lord of A''., and pending plea 
of replevin in his wapentake. And admitting that tha 


hundred court and such like courts could only proceed 
by plaint in court, ‘According to the common law, and 
not by the statute of Marlbr.y yet the plajpti^ in this 
case have well declared, tot it is consisteull^^ this de* 


(d) z JusL 33y* 
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daration, thal the pfaiat wa# made in court, and tlic 
defendant shail not bo allowed upon dcaUurrcr, after that 
he has consented to become surety^ and has obtained a 
deliverance for his principalj as if the proceeding was 
lawful, to turn round and ^ivcr that it uas 
order to rid’himbclf of his obligation. And Case 

is distinguishable from Mallet v. Bi/tif fm that as tres¬ 
pass for taking, &c. win rc the di-ieridaut must Justify, 
and shew a clear title; but this is against a surety, who 
stands in the same situation as the principal, upon his 
bond, and the condition of the bond is for the prin^- 
pal's appearing at the next court or record, and tliere 
prosecuting his suit, &c.; theiefore the veiy condition 
thews that there must have bcen^a proceeding in court. 
Tor otheiwise it would be a nullity. Ai]d it i& it|nuxim 
in pleading, that the plaintilf is not bound td^lfr|nany 
filing wliich the defendant is estopped froia denying. 

Manyaf in reply observed, that no argument ought 
to be draw a to the prejudice of the defendant fiorn the 
Ibrm of the condition, because it was the form pre- 
•wii^ed bj slat, ii G. 2. r. ly, 23., and more espe¬ 
cially as it wRxS direc*ted to be used, and was used in 
cases where deliverance was in vie upon plaint to the 
sheriff out of court. It would therefore be strange to 
hold that it recognized a proceeding in court 

■& 

Lord EttUNBOBOUGH C. J. said tliat upon the first 
point ther^^d not seem to be any doubt. Upon the 
principlipi'^ a man may complain of only a part of 
his grievantf^^^ not c^^the whole, so these plaintiffs 
might abridge their demand, and declare in the detinet 
only, instead of the debet and detinet. And that 

formed 
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formed a great distinetidci from declaring m die debet 
and detinet, where the party ought to have declared 
in th(> detinet only, for in that case he e^itends his own 
demand instead of abridging it. Upon the other point 
the Court would further consider. 

' Ciir, adv, xndL 

Lord ELLENBOiiour.H C. J. on this day delivered 
the judgtncift. oF the Court. This was an action by 
the assignc'es of a replevin bomi, niul two objections 
were mode upoji <Jcmiincr, (»iie that the action was in 
the d''tiiicl only, ^heieas it should have been in the 
debet and ilelinet, the olhei, that the replevin wa.^ 
granted and the bond a^^'igned by a person who, as far 
as ajipcau'd upon the pleadings, hud no authority so to 
do. The first objeeiion was di-iposed ol’ upon the 
argument, the otiier remains to bs.- eoiivldered. The 
plainliiri declare as assignees of the mayor oi‘Cu/iV«^«/*y, 
and llie deciai ation states tint tlie gootls were distrained 
Within the jurisdiction of tlio mayor, that the owner 
maile his j>I.U!it to the mayor of the taking, &c., and 
prayed that the goods might be replevied by the said 
mayor and delivered to such otvner, that thereupon 
the mayor, according to the Form of the statute, took 
bond from the owner and the delendant and another 
surety, conditioned for pixjsccuting the owner’s suit 
with efibet for tal^ig and unlawfully detaining the 
goods^ and for ihaking a return, if a return should be 
awarded, and that thcr^^on the mayorthe prayer 
of the owner rqilcvied ,aud made deliyi^anca of the 
goods to the owner accordil)|j^ to the^.dujtj^ of his oHicci'^ 
Upon this statement it is assumed that tile plaint to 4 lio 
mayor >vas made out of Court, and it is insisted not only 

that 
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I4y 


tlmt no j!4*s>liown In the nwj'or to g^ant ro- ^ 

plevin, liut that he coukl Hot iaw inivctiie linthonty 
ho here exeveisod, ami for the Jatter of these positions re¬ 
liance is placed upon the case of Hallei v, Why 

we arc to assume that the^plaint was made nm^or 
out of coiiVt, if by law he COhhl i:ot properly it but 
in court, we are not told; and as the mayor w stated to 
have acted throughout at the prayer and instaj^it^ of the 
owner, for whom this defendant is su'l'cty, and with 
whom for this purpose the dclcrulant is identified, we 
think w'e are bound as against tins delbiidnnt to presi^m^^ 
at least till the contrary is sliewn/that llicsc goods were 
iiidy and legally replevied by the mayor, Jf under any 
circumstances be couhl duly ryul legally re[)lcvy them. 
The owner of the goexU made his })laint to the mayor, 
and it was not necessary or likely tliat the pMinUfls in 
• tho^ action on the rcjdevin Imnd (whopejl^sklng is com¬ 
plained of) should be ju'csent at the time of making that 
complaint, ft lies tlierelbro in Jiis, the owner’s, parti- • 
cular knowledge when, iiow, and where the plaint waS' 
made; and if there were any objcctic<n to the place or 
" nifinner of making it, the defendant, his associate and 
surety, should have siatcvl it by way of pica. Tlie 
owner of the goods by his o\yi application, and by the 
instrimientality of this defendant and the other suyhty 
has bad all the benefit wliich coukl have re.sulii^ to 
him from a valid replevin. thcir acW have 

assumed that the mayor was the proper person to grant 
the reple^, and they h^e in Ihct, alleged, pro¬ 
cured a replevin from him ; arid is it reasojuiblc that 
they shonMnoi^'d*^ire'li||^ Court to assume tlmt'the re* 
plevin was improperly'and unwarrantably granted, or 
^tat th^ (without bringing forward any thing on 

their 
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Uici.r part (iffirmativcl^ to impaach it) 
plaid tbat.th® plainjjflfe not avemd pjarticular 
accessary to render it valid? Considering J&at it was 
brought about at tlic instance and appUcatjpn of die 
ownex md his sureties, and tJiat they havo^iffet'ivcd froui 
it all ,t]^4^iiiinefits which tliejr chuld have dbile from the 
most valid replevin, we arc of opinion that wc are bound 
as agi^^t this ilcfciulant to consider it piinia facie as 
valid, that is, fill it is siiccLhsfuily impeached by the de¬ 
fendant The authority brought forwiml in order to in»- 
!-pe;ach it is HaUet Bj/it, c Mod. 2.^8. and which case is 

.-ft \ , 

lik'etvise reported in hd. Raym. 218. *SW/{% 580. ni^(| AX'/«- 
»tr, 674. J^Voin a review, however, of thcj^ reports of 
that case, it will ho found that the principal point under 
considcrat^ni was the course of replevying in a hun¬ 
dred colifirt, the Court took iipilh' itself to decide 
what must be^jsuelj courst*, because every hundred court 
is derived out of the county court, and cun have no 
power which the county court has nol, and because 
as the powers of a county court depend nol upon 
the particular charters by each court may 

happen to be constituted, but iipon^jdic jurisdiction ainr 

I ‘ r»/, ^ 

course of proceeding generally incident to that dcscrip- 

« d-r; 

tion of court at commoiiflaw, every superior court must 
know what is*the jurisdiction and legal course of pro¬ 
ceed^ in;‘^€h. courts throughout the realm. It con- 
clul^^odiing,to courts which owe their 
jui;isdiction, 'not to tne cojamion law, but to . particular 
c^iarters, or to prescripti;^^ which pre a^| ^08e auch 
charter%^and where ihp iurisdic|:iiijt, ijbd the 

course proceeding, may .•^hUrely upon.tba 

terns in which the franchise .wa« originally granted* 
That other inferior coui|f may have a prcscriptSiNs 

' , *4 V right 
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ri^t to hold plea qfveplfvin,^pif pUin^i though InJ^dr^ ,. 1815 . 
courts'is aSmith-d ^y 4 lU<? note in C«rf%, 382 <'‘^r, 
and Is evident from h^ipi, JS'a(i.'’!^ev*:>'jo, B. it is 

. said, ant^ if a replevy be sued by pldnt in the court 
anif oth^ Imd than in the county couti^before tlie 
sheriff, tficn the recordat'i fffhich is sued by^^^ainliff 
or detentfant shall b*’ directed luilo the she^||§H'ftnd the 
writ shall be such, &c,” Sec the writ stated in i'V/ 5 /n 
70 , 71 ., ill which the eoniniand to the shcj'i 0 '‘{||ito “go 
to the court of W. dcj'. (/. e. the court of some indivi¬ 
dual lord as di^tillgui^hed fiom a comity or hundred 
court,) and in that full court to cause to be record^, 
t\\Q plaint ^dokich is in the same coni t ncifhonl am 
clearly shewing tJiat a ^^ril of rcplevwi might be 
depending in 'Uich court, by plaint witlioiit the king’s 
writ. And in the Vear-book 31 . there is an 

instance of a pl^ in r('ple\in dejxMidihg in the court 
.of the manor of ]\allnv^ fonl, and of deliverance tliere- 
upon made without writ. And in 12 //. 7 . 18 . it is 
said by Finmx C. J. that a man may prescnbe to Iiave ‘ 
a court baron, and in it to have and to hold pleas in 
vetico.namio, and td'hbld plea in replevin. We arc 
'"Thf?rcforo of opinit^ that the case oi' Hollct v. Bipl is to 
be confined .;tP replevins in hundred courts, winch 
courts ore all cjusdem goncri",* and oWe'their jurisdiei 
tion to the common law, and that it does hot furnish a 
rule for replevins in other 'courts .whfoh owo'[' 
oi'igin and jurisdiction to chafterfi^ft’ohi the crow^i^^aiid 
in which pi^ias of replevin upon plaint and witlioht 

' it 

writ miglit;^ ftiaintoincdf ^T^nd as llie mayor of Can- 

/drWy might by legalhave had full power 
to do all ho did, we we are not at liberty upon 

Vox.. IV. K the 
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the stated till pressure in of thi» 

that had not, and jtha^t Sonnequcntly thc^ itm»t be 

judgment for the |daiil]|||^^ 
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FoRDj^^iliiow, and Andtfier, Exeeutc^s of H. 
Ford, Clerk, deceased, against RAcsTrR.(ni) 


Oik wood of 
mote than zn 
) cart' standing, 
not growing 
fiomaroriiSibot 
from old stooISj 
whicli stools 
belonged ori- 
pinaiiy to trees 
which had 
stood more 
than %o yeais, 
miere held not 
td bt M> clearl) 
entitled by 
stat. 45 / / ^ 
c. to exemp¬ 
tion from tithe, 
as to m ike a 
\erdict which 
subjected them 
to tithe a wrong 
TCirdiet. 


^^EBT on ttc stat. 2 & 3 Ed, 6 , for not setting out 
tithe of coppice wood, being sylva ceedua, &c. 
Plaa» nil debet. At the trial befoie Dallas at the 
last summer assizes at Heteford, the ca&e wa5 thus: 

The woodland in question consisted of a number of 
acres of oak coppice; the whole of which, by ft regular ro¬ 
tation of putting a part every year, came to be cut down 
once every 15 years. A great proportion of this coppice 
glow out of old stools, and many of these groweis weie 
passed by left standing at the hilling of the coppice, 
some for tivo, and many for three and even until the 
fourth falling. These were denominated black poles, 
.and were ol consideriiibl^ ftnd dimensions, being 

fi om 2 to 5 inches in girth, and in heighth from 30 feet 
upwaids. The stools from wliich th|y grew were many 
of them, according to some ot the witnesses, the stools 
of trees as old os the wood itself^ which had been a wood 
for centnriei^ and all wore stools ol trees above the age 
of J^P^ears before Aey wore cut down, and die black 
poles .also all exceed that age. These black poles 
were barked befoic fellings and then cut laths and 
posts and rails, and JRw dumber for cftl^nterb* pur- 


(A Oiusc WAS she An at Serjt/i^'^S^ befure last ItUary t«tm> in tlic 
absence of JDamlJi r ? 


poses. 
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yt . ,'” ' y^:/.' : .,' ^ .-, , 

poft^c )^*c^land3 ofthis descriptioip Jbad paid 

tiflje ^ pole% the rest, which h«4 

been the with the wo 0 ||^^^i^^qucsti^ composi¬ 
tion harihg hecn paid for thS lli^ale. ,>?Mosrb^ the wit¬ 
nesses proved that these black poles were accounted 
timber in that country, j^qihe of them st^^tiiat no¬ 
thing W.4s UihbfCr but li&t is -'x indie's whe- 


thing W. 4 s UihbfCr but is -'x indie's 
ther it grew from the acorn or not; atuif’bthers* that 
nothing wJiich grew friuu stools was accounted timber. 
The ijuestion wa-s, whether the black poles, as well as 
the coppice, -W'erc liable to pay tithe, 'i^c coimsef Ibr 
the plointifls. mentioned a case ol' Lptm v* ISni’/h in w.i^jch 
they, said the Court of Exdie/^uer had Isitdy dedd&^^ 
thftt gormtos as well above the age of 20 years as under 
were subject to titlie, ^ 

The learned Judge left it to the jury upon the evi- 
dcnci' whether the black poles were t^thdibte, stating 
that if it was a kixul of wood exempted by the sta¬ 
tute {a), it would be so at the age of 20 years, of which 
age the black poles appeared to be, but at the same lime;, 
intimating hi^ opinion to them that they were not timber 
tre 0 t. An<^ he addfedi that l#Xtere germins grew from 
• w!cl stools they snbj^’ct to tithe, and that he un¬ 
derstood the cade, as cited by the plaintiffs’ counsel, to 
have dclei^ihed that such .gc^ttnins Wjeirc so ,si||gfsx^t, 
whether of the age of 20 years aiid upwards, dr not. 
The jury found for ihe^h^tiffs, aiid on giving thdr 
verdict said that black h.^-always paid 4 i^ in 
their cou[ntry» 

A rul^nisi for a new trial having been obt^ed 19 
the last 'Vetm, up?*n:^ grohhd that this wi^|i(ap€»ciea 


of wood exempted by stat. 45 ft 3., 
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• f ' ' 

Ahhatl and Puller (with them Daunceif) shewed cause, 

_ j 

and they said, that though witnesses did hscit distih- 
guish between the prpjgal^n of black, ppi^' growing 
from stools, and; sucli'^grew from iheifoOwn root, 
yet the verdict would be right provided any j>art 
was titheablc; for if the owner intermix in,-cutting, 
'iicli as titlioable with that which is,.'he ♦.hall 

pay for the whole {a). 'rhereJ'ore taking the question 
to be simply whether the black poles growing from 
stools ought to pay tithe, they lelied on its being found 
by the jury that w'ooil of this description had always 
paid, tithe ini^t counliy, and cited iVcJton v. Tryon (6) 
for the contradiction given by Lord flmdxitckc to the 
position in 2 643., “ that lliegcrmins growing.out 

of the roots of timber tiees before then cut dow'h are 
exempt from tythes.” Loid ITarthdckc alio defines 
“ gros which ar^ tlic words of the stat. 45 Ed, 3., 
to mean “ trees of 20 years’ growlli, whether timber at 
common law or by custom (r).” And thus in Turuoiv, 
^ Smith (d) the Court took the distinction helw'een under¬ 
wood and wood growing on stubs or stems, decreeing 
as to them that an accounit should be liikcn; and what 
were standanls, (or standills, as called in stat. 35 IL 
r. 17.) which are properly young Ir^es sjpringing from 
the seed, and as^to them made tio decree. - Also WaU 

I 

hanky, EIaymrd'{e\ (the report of wliich ngi'ees with 
brief who was of counsel in it,) proceeded upon 
the same distinction, for there the Court directed in- 
quiry'as to what part of the wood grc\v fioin the mast 


. .1 


(tf) fa Irfjrcl Hurhvike in (> J3ac. edit. 7»i. 

(fi) Jtm. M,i3. 2 Gwtll. 83^*''3 Z. 451' ' 

(e) a Gw;//. 839. '!feydV/.Jlf?. 

u) $tnt{i.st'l ' ■ 

and 
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ami vm 20 3rear^ )yhdt part from gtooK Or 

loots of treeS) Iieretufbre wju^oi' any ago, size, or 
growth whatever, and yet it that wood oi this 

dcsci iptioJi had nevei paid tithe beloie; isO that iL is 
an authority a Ibrtioti in suppoit of the pre;^ent case 
where the wood has always pai<l tithe. So Jft’ Lmti v. 
(S'//!//, which was al‘0 a n< \v claii.i, anil was bcfoic the 
K\'.hequer in 1 3 11, thegu it qiitblion was whethei wood 
above the as^e ot i ^ \itus giowing iioBi stools was ex¬ 
empted fiom tithe, a*id tin Co'iiL held that it was not, 
and n.,'de a tloiut utcinug if to the oflicer to take au 
account (nitei all i) ol what gtjsnnis wcie cut by the 
doiendant i'luin stools ol tites above 20 jcais’giowtb, 
and whether any ami wli il p 111 cut lioin stools aboM' 20 
■ years^ giowth wcie cut and nuM d with coppice and un* 
del wood; and also of the link llhit had been s.tiippcd 
by the delindant ixom an^ tices excci^t ^tnber tiecs. 


133 


Toro 
aiMnd 
K ICSTCK. 


T/u Attonuu Gt/uful and ./#jza coutia, inaintiincd , 
that the vcuhet pa‘-sid upon anenoncous impulsion of 
the juiy, that nothing was timber but wood ol a ctitaui 
yi^th; wlitieas the 'ulew.is, that d a tue, being timber 
oi 20 ^cais* giowth, IS once pxivileged, though it be 
aftcrwaids lopptd i \ t ly 15 }tais, jet is jlithe not pay¬ 
able ot the loppings. 2\iid it nidttei’s not wliether the 
tree be ol the luiglit of one foot or 20, if it be ilie 
paieiitstovk; tlKicioie it the tice be cut down leav-^ 
ing die stock, it the stock is piivilegcd, so shall the 
geiminii above the age of 20 jeais, which grow from it, 
be privileged. i!ind ibis s^nis to have bl^ the 
opinion of tlie Court i«l v. Mohm («). |t must a}»o 

) 

(d) pIvwJ. 4;a 

K 3 be 
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be remembered that tl^,|p^ies of t/the wda^t payable' 
of common right* coustitntion of Stra^rd, 

(17 I'ld, 3.) of commons frequently com¬ 

plained to the king, until at length the stat <15 Bd. 3. 
was passed, exempting ^bat is terni^ by tire statute 
gross wofi^'df the ago of 20 years; from the^recoid of 
wliicli statitle («) it ap})ears tliat it was* at that time un¬ 
derstood that underwood only w'as comprized iji the 
words sylva c<eJua^ and not trees of such ag€y For 
which there seems 10 be good reason, for trees ' above 
the age of 'years, as ii was argue d in Sobij v. MoUns^ 
are an inheritance, aixl for cutting them down a man 
shall have waste, and shall count to his disherison- 
And if the trees are an inheritance, it follows that, no 
tithe sliall be paid c»f thetii, for tithes are payable of the 
increase erf tl»e inheritance, and not of that wliich is the 
inheritance itself. And to Lord Ilai du'ic/cds dissenl 
in Walton v. ^rnjon from the rule in 2 Inst, he does? not 
give a very good reason for it, viz, because it would de¬ 
prive tlic clergy of titlif«.,9f many underwoods; nor does 
he seem to have acted u^n it in, the principal case be¬ 
fore him, for he directed an issue to another poinl^, 
namely, whether the oak and ash poUard trees in ques¬ 
tion, were first topped beK)re they were of 20 years* 
growth or not Nor does Tumor Hmttfi apply to 
this case, because that turned u})on its being a promis¬ 
cuous felling of coppice wood w-ith that which grew 
iVom stubs or stems. Walhank v. Hai/ward was concern¬ 
ing the liability of beech wood, and Lewis v. $neU is still 
sub judxce. But in Audr^ (c) the rule was laid 

down that iiqxon a ques^iofi any particular wood is 


(tf) See I Chuill. 5. note to Uat. 45 £i 3. (^) 1 Gwill. 840. 

(c) 446. 


or 
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or is not tipber, the inquiiy is conhned to Uie nature of 
the wo^ Sitiad die period oPM’^^wth, whether of 26 
years; by which rule if this be tried} the wood 

will be found in both respects ^ the quality of 

timber. 


Chr. ado* vuU. 



Lord Ellekborovgh C. J. on this day delivered 
the judgment of the Court. 

This case came before the Court up^ti a motion for 
a new trial. It was an action of debt on the stat. 2 and 
3 of Edw, 6. for tithes of wood, and the, Question was, 
whether the jury had not impropdi-ly treated as tithoable 
certain wood which under the statute of 4^ Eda. -^. c. 3. 
was exempt from tithes. This was oak wood of more 
* than 20 y«Eirs’ growth, not growing irom the acorn, but 
from old stools, and those stools belonging to trees, 
which trees before they had been cut were of more than 
20*ycars’ standing. Some of the witnesses upon tlie trial 
spoke to the girth of the wood, as supposed to aflljrd tiie , 
proper criterion for determining whether it was timber 
or not, which was clearly referring to a wrong standard, 
.,^d it WAS suggested upon the argument that this })rO" 
bably might have led the jury into a mistake; but as the 
learned Judge told the jury ii^on his sufnnnng u}), that 
if the species of wood was such as to entitle it to exemp¬ 
tion, it would be entitled to exemption as sot»n as it W'as 
20 years old, and as the jury stated when they brought 
in their verdict tliat this wood always paid tillie in thpr 
country (which never could be true as to Rowing 
from acc>rm) the verdict could not iiavo proceed^ upon 
this false standard oC^the, girth, but must-have been 
found upon the nature'cpcl character of the woo<f. The 
question therefore is, whether oak wood, of more than 
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20 ycar&*’ staiKling, growing not from acorns aS original 
or maiden Irees, as called, but front ol«l stools, 

which stools bdonge^^i^ginally to trees which had 

" " T'/ ^ 

stpoil more than arc so clearly and universally 

entitled to exemption by the statute, us to make a ver¬ 
dict which subject^them to ti*hc, necessarily a wrong 
verdict. iAnd we are of opinion that they are not so 
entitled, and const'qiieiitly that the verdict which has 
subjected them to tithe is not necessarily a wi*ong 
verdict. 'I’hc stiitut'' 45 AV. 3. r. 3. states it as the 
complaint of t^e great men and cofiinions, “ that where- 
as they st*]} thdf great wood (lenr gros b.>ys) of the age 
of 20 years, or of 40 years, or <jf greater age, to mer¬ 
chants to their own profit, or in aid of the king in his 
wars, parsons and viears of l»oly chtm h implead and 
draw the saiil mer< h:mls in tin' spiritu.d court for the 
tithes of till' said vvoikI. in the name of this wood ciilled 
sylva c-edua. hereby iIk'y cannot sdl their wood.^ to 
the very value;” and tlien tlu' sialnte o'^laiiis “ that a 
prohibiiion in this c;i'-e shall be grunted.” Tins statute 
therefore does not import to exempt all wood of 20 or 
40 years’ j>rf<wth, but such only as comes under the de¬ 
nomination of “ gicut wood,” or “ gros boys.” Two^^ 
things therefore must concur to I'xclude or privilege 
w’ood from a hubility to tithes, vi/. its being of the spe¬ 
cified age of 20 years or nmro, and its being grosbois. 
Grosdois is not merely htmtboiSi as distinguislied Irom 
siihboih^ but is a distinct subject fi’om botli. In the pe¬ 
titions in parliament, 21 Ed, 3. 37., the three kinds of 
wood, Imntbois, subbois, and grosbois are mentioned; 
and as to the. latter, viz. groj^ois, the petition treats it 
as a clearljf tintitheable .subjectfvfor tlie commons jnay 
that the people of holy church may be forbidden to de¬ 
mand tithe; as to the former tivo descriptions of wood 

they 
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they pray oioly that tho clergy, in right of tith^ of hat^: . 

♦ 9 1 » I 

boh &\\d’siMu}ht ^ay (leinand<^^i<^inpt nothing new, 
but only that' (cco) ami in (en les lieux) 

where they have bmi of aiicienl^li^ sefeed as in right' 
of their churches. Sylva ca'dua, and subbois, or under¬ 
wood, are not, it should s^ein from sttjit. 45 Bd, 3. syno- 
ninioiis; fdr subbois is stated to bo compreliendod in it, 
not to be it itself, or to bi* the siiine tiling with it. 
iSylva ciiedua seems fo comprehend vi terniiui, besides 
laulerwbod, all such uood as is occasionally cut eitliev 
ill body, liranch, «)r loot, wiili tin- statutable exception 
only of gros bois jiroriciiy so called, when it is of that 
age at winch it is by tin* stat. 45 I'ld. 3. exempt from 
being tithed, i. e. ol 20 y ais oj- upwards., (Jros bow 
is eoiisulered by Lord Cohi- in ^ lni>l. ().\ 2 , as signifying 
^ what is by common law or iho cnstoin of the country 
limber. Tlie exemption natiirallv and bv icffal conse- 

k • O 

fjnence cmbiaces wiiatevcr eonslnnle^ nk ])art of the 

V . ^ . 

gr<. e )is or tjmbei « f the ic.jiiiote age, Imt it will not 

coun.r<!. Mid that ainth nevt r uuale a pait of or co- * 
existed with UK' grtK buis oi (he duo age. It will there¬ 
fore not compi eln nd the germhiS which spnmg from the 
iVcr, and me cut before it wa . 'tatulably gros bois, nor 
the wood which grc '. from tin ^lool on which the gros 
bois ouco stood, bat st.imi’^ m» Umger, wbipb is the case 
with the black poles in (piestion, nor the germins which 
sprung from the root of wiiat was once the root of gros 
bois. To be privileged it mu*'t hav<' been oii-e an ac¬ 
cessary to a then existing and puvileged principal mat- * 

t ^ 

ter of grosjbois of 20 years* growth at the least' ' Tlic 
position in "it Jnst. 643, If ,a innn cut do^b, timber 
trees, tithes shall not be paw for the germins or branches 
which grow out of the rqots, of wliat age soever, for 

that 
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that the TOot is parcel of the inheritaijce> has a bad 
reasf)n assigned tor itjr every tree, of whatever age, 
and every pin t of growing, ia propejfly part 

of the inheritance'arid the autboritiee, 'cited in the 
msirgm, viz. Plffaod, 470. and 11 Co. 49. are not suffi¬ 
cient 10 supijor^ldie position. In Plowd. 470. the 
question whether gennins growing out of the old stools 
were tithable, where the tree itself was cut down, did 
not arise in that case, and the dicta there relate jcather 
to what grew from the trunk, where the treft'was not 
itself cut ddtvn, viz. the loppingb and germins of horn¬ 
beam jXjUehgers, than to what grew irom tlie old root; 
and w hat is said in r i Co, 49. from the date assigned to 
thedclcrinifiation relied upon, i. e. Pasch. 29 Pliz, refers 
probably to nothing more than an opinion of IVrmfainl 
Clench^ which is rp be found in Cro. Elh. 57. and 
Mom , yo8., aiul which are both of Pasier, 29 
which o])inio?i in anotlK'r part of it, where it sayj that 
of oaks cut under 20 years of age no tithe is due, is 
t learly wrong. TJie passage therefore in 2 Imt. 643. 
may he coiisitleretl as standing uimii no prior authority, 
and in later limes it has certainly been impeached. In 
IVaUoyi V. Tiyon, Amhl. 133. 2 Gmll. 832. and Bm^s 
Peel. Lw.iCf (1751.) Lord Hardioicke says, 7. Inst. 
642, 3. lays down somV' general rules, which have not 
been contradicted,- except in the case of germins grow¬ 
ing from the stools of trees that have been entirely cut 
down; and this with reason, because great part of the 
coppices or uiidei’woods of the kingdom are germins 
from srtich stools of timber woods, and it would deprive 
the clergy of tithes of mapy underwoods. It was asked, 
says lie, what difference, whether germins grow out of 
the stools of trees entirely cut down, or from the head 

after 
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after Jit is !op|>ed ? In answer, there is great idifferencej^ 
for as to g^'n^d irom stools flw aife e no ti^s romaifi^/ 
ing from whence can privilege, in the... 

other case tTiere Herc TOew is not only Lord 

Hardmeke^s own opinion on thr(%£^int^ biit^an assertion 
by him that this rule of Itord in Liter times 

been contradicted. And there are two cases since in 
which it is clear Lord Coir's rule lujs not been followed. 
In Am^ y/. Jackson^ 3 lVood^i 2 ^,, 111^1769, tithe of 
this vet^description of,wood was decreed ipt the adjoin- 
ing county of Salop. The question, as iiqys^,|8i& col|^ted 
from the pleadings, was, whf’tljer tithes lieipaid 

lor 873 black poles, of considerably more than "20 years 
growth: the rector insisted that they grow from old 
•\ stools, the owner that; 4 b#?y grew froju their own roots; 
witnesses were examitliw on botl^ si(Je-., and counsel 
heard, and these trees were adjudged titiiablc. This 
thert|fbre is an authority in point, in n|odern times, 
upon tins very description ol'tree in an adjoining county, 
and the Judges who concurred in it wt're Puikir C. B. 
and Smyihe and Adams Bs. Walbank and Hap'oeard, 

3 Woody 512. is nearly to the same ell'ect. And upon 
tins authority, following as it does the opinion of Lord 
Hardxvickey and contradicted by nothing y|bnt the ques¬ 
tionable dictum in 2 Inst. 643.,•we tbink'^ cannot say 
that the verdict in this case is wrong; add the rule for 
a new trial must consequently be discharged. 

Rule discharged. 
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lVtdrc\djy, 

Af«jr 

Court le* 
Xuscd to stay 
execution after 
verdict and 
judj^mcnt, 

which was 
affirmed on 
ervor, until the 
tilslof an in- 
cUetment for 
perjury agiinst 
two of the 
plaintiff’s wit¬ 
nesses in tht 
action, and the 
rule nisi having 
been obtained 
upon the dt- 
tendant’s own 
affidavit alone, 
they dischaiged 
it with Lcsts. 


WARWij^ against 

plaintM^n +action against the defendant 
obtained for -150/., and )md judginent, 

upon which the defendant brpught error, and after 

* ff 

argument judgment was affirmed. But before the case 
came on to bo lieard in eiroi, the dttindant iweferred 
an indictmcaTit against two of the pl.iintifF*^SWitnesses 
for Injury iti theii e\Ideiice file tnal, and on a 
former dtty^ln this Itnn obtaund a iiile i 'si for staying 
execution upon tlu judpnieni until the trial of this 
indict inent,'upon an alTid.nit made by himself charging 
the said witnesses uith'^icrjury^ji 

K 

Or ^ 

’ # 

'Joppifi^r shewed cause; and Moore, in'^uppoit of the 
iiile, citid rtlndnis \. CoA («), Tji^ier w MiindeUjr{b) 


But per Told Eilenhouoiu.ii C. J. It w'ould be 
highly dajjgcioMs to aftow this lule to be made ab¬ 
solute. hor this would be a loceijit to every person 
after \erdict and judgment against him, how to delay 

the ft nit of such judgment by indicting some of the 
% 

plaint ifTs witnesses foi peijiir}. And shonld this rule 
bo made ab'^olute it would pciliajis prevent the plaintiff 
fiom being awitiie-.s at the Liial of the jiersons indicted. 
And because this seemed to be a new and dangerous 
expertxhnnt the Court directed the rule to be discharged 

3 ^ 11 ' '' (il')' * 4a9- 


“h 
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PowEK and Aswll’or “^v^p^HiTMonc. 

A SSUMPSIT on a policy of a^isn^rancc on goocU Tlxo’wage* Mjf 
valued, oil hoard Uie Jup at and fiom 


Xofidon to the ujteicst in Ten ext a de h/poul wluthd. 

Sanvpayo, and the pi iiiitlfis dec! m th it oiler the sailing g™ 

andm the eburse oi the o> ii^c, tlu ship nul hei Jina<*ts>, fh e sifcty ot-^ , 
,, , 1 1 , , m 1 1 ship ana cargi|i^ 

tackle arii^appaicl, \vtie i)> the ioice ol tfle \Mnds and moi^iir to rg; h 

1 •! Ill j' 1 . piraclam»& 

w e greatly d nu le, d ind bit'in, itiq m ordei lo otcasunedby 

repaii the dmn^e nitifoinb lui lo pro^tscute and ht/K\’to 7 ie 

complfte hci to\ ijji 'h h p w fs 1 red, with the wbjcctof 
^ ^ ' {.citialavc* 

good^on 1)0 1,1. to go 1 jlo ih })i t )f to < j in 1 thcio m, portht 

• t 1 im of 

fo lunaiii ioi lout wetksu and in tuneraol he wcie t tpait, 

"Nlit itb) loroed to‘ind’^i^-exixnd s in pilot igt, md ^ ipiyrsK^ns 
other cli 11 gis in going into id ()n*ltl*tlii siid poit, 


ng, 

and 111 tlie^ 1 ) i\mg, f till f iid miintuinn^ the ni ici ‘ ion m port, 

. l J ^ lowljcbshcrc- 

and lhaiinijs wink h wi ihti so tlel uiied, ind in tmncd.aiid w 

detaintd there, 

laisiiig and pioeimiig montx loi iliO'.t piiiposc", md d^tcountof 

rlial the ship being itpim 1 set siil on iht 2yth oi jij tempests* 

Deuxnhn I 0 ic with tile goods on boird, fjoin t'f-us "cca?*med*to*^* 

iiorji) heriovagc, ind aftciw i d'> in the piosicution of 

It w IS In the it>ic< of th \^l^d^ 'iiul we ithei m nnini- ‘•uudmgout to 

, bi d w ith a press 

iieiit diiigcr oi being diiven 011^ slioie, biianded, and ofsnlmtcm 

lost, with the said goodt on bond, and the fUastei and 

manners, for the necessn v puscivation of the ship Jig*', nt«T«rr 

ond caigo, and of theii lives, and in older to avoid the for that pur 

° pose, 111 ordci 

^ ^to avoid an mi- 

pending p'‘iil i f being ^Itoie and itianded 

1 he uisurei of goods to a foreign counti y $ not iublc to dssuiedT(a sub- 

j ct of that country), wh ) is obliged by the decree ol a pay contribution 

to a general aveiage, which by the law of thi been demanded, 

whei (. It does not appear that thjt p|irti«$contract«o 8 pdit|^mj|pira|^$^e sige among 
met chants, obtaining m the foreijpr eptlntry to trett the average but such 

usige u to be collected merely from the lecuxls andafsitmptfotiimim in the dec cc 

imfiend- 
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iinpcii4j||iiig peri], stood out to sea w^h the ship with a 
press of sail more the ship able to bear in such 
' tempestuous weat^^'^ch press of s^l being necessary 

?^^sea„ and to keep 


and proper to iilr^'the ship out; 
her there, and t^,^void tlie iniperiSing peril, and there¬ 
by and by m ' - ’- •' ' 

other tackle ol 


{|S|of, thu masts, bowsprits, sails, and 
To ship, were broken to pieces, blown 
away, aiul greatly (hun.iged,'iitiid the, ^liip was greatly 
btruined ami injured, and tliat the ship by^i^, means 
aforesaid having escaped the impending peril^petiwards 
on the Sth,'< Junuan/ i8i i ronipicted her vo^i^and 


arrived wilii tlie goods at Lislum, and the said H, T. de 
Sttmyayo was afterwards under the audiortty and orders 
ol‘ a certain court at Lisbon^ having jurisdi^ikl of 
clivers inaritijm; iitliurej, and of the,settl^ent of general 
averages, cstablislu-d by the aurobrity of the government 


oi Po}f ago I ^ oidered and obliged to pay 2000/. as con¬ 
tribution ay/.l g< IK I al average, in respect of the e 3 t;^ences, 
losso.s, and tlamagcN incurred as aforesaid. 2 ^ count 
slated tlsat the ship sailed on her voyage, and on the 8th 
o{' J(i 7 maru arrived (oniilling the intei^j^^ediatc 

circiim.stanc(\s,) and that H. T. de Sampayo was after- 
wards under the aulhority and orders of a certain COTirt 
at Lisbon^ having jurisdiction, &c. order^and obliged 
to pay and.did pay 2000I. in respect of certain expences, 
losses, and damages iiicuri'ed in the voyage mentioned 
ill the policy. Money counts. Plea, general issue. 

At the trial before Lord ELLENBOitonGii C. J. at the 


sittings after TrinUy term 1813 there was a 
the plamiifts for 66/. 8s. 4c/. sutyect ^ the 
if the Court upon this case: ■ 

‘te^^raurance was effected .by the order and on ac¬ 
count of //. T. de ^mpayo^ a merchantjcff Lisbon^ and 


14.:. 


y. T* 


a i V- 
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a The ship being in ev«rj^ iPespcct 

fitted for 9%1^ed' >$lh the gttodi^Qm Lo^i^bna on th^b'^, 
^tst of Ndvemldt#'ij|io» upon i^^P^gC) and having 9 
encountered Stron^md adversb heavy seap,' 

was on the 6th ot‘Decemhef of the Mnglish 

coast, ivhen it was discovered .llih^tlPl^bowsprit bitts 
,hla(l given i^ay, occasional by the labouring^ of- 

the ship then under hdf'courses beating to wiridward, 
and in^i^jlhioat.heavy and dangerous sea. 'j'lu* master 
beings i|^^hensivc that the shi]>,^ if siie continued in 
thaf'^^ation, would be in great daugef/ judged it 

* 1 “ /** i 

prudent, after having consulted with his ofiicets, tO put 
into port, for the purjxtee of securing tiie bowsprit; 
nnd^'l^lKIbting with'4 pilot ou the 7th lie enabled to 
bring his ship^’to anchor in roac4^pn tluit day. 
All the damage was 'iS^sioned by the tempestuous 
winds, and weather, and heavy seas, and the jmtting 
j/lto was a prudent and proper ine^sure, neces¬ 

sary ror the safety of ship and cargo, but that was a 
measure aUp oceasionetl by the same cause, ''fhe ship 
reni^cd at C<wcs till the nth. when Iiaving repaired 
her tlainage she sailed on the voyage, but on account 
of^adverse winds, and tempestuous weather, returned 
to Cotjoes tl^ next day, and was detained there ad¬ 
verse winds till the 2pth, wlien^he again ^cd on her 
voyage. The case then stated the following items of 
expenditure: *■ ’ 


Wages of wC captain and crow from the M- s, d, 
lime of her first putting into Cowes, to 
the time of her last sailing from th^ce 
Provision ce^n;w 4 '‘-i 4 ttFi 9 ^p 
period* ' o 
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.A 

Bowsprit bitls repaired at her first puttings £• s. d, 
into Ciywes 1 7 14 o 

Three coils of ropb ‘Supplied at t]^ lame 

time - - ■'f t.' 11^30 

Tlic case also st|^l^d that in the course of the voyage 
from Coxcf s to the facts took place, and the 

damages wc*ro incuri od, as st^d in the ^'tst conn^^x 
and that upon the 'chip’s arrival at Lishon the master 
instituted proceed in os iii one of the courts Q^Jjustice 
there, called tlie tiilmnal ol hid'a and Mina^ (being u 
court’establishetl by the Pouu^, government, and 
having jurisdiction in niarilime affairs, and over the 

S ^ 

matters of that suit within the dominions of Pm'fyJ^al^ 
audovti siibiii Is,) against the piopii^drs of 

lie c.n oo, and the c wiu i'. and underwriters of the ship, ' 
for a contiibu^i m by wav of general average to make 
geod the d iin toe- and (‘xtiaoHi'nary expcnces incurred 
on the a- Inliie •'takd; of which suif the 

dcluidinl .ind tlu otleu llaix/t iinUcrwritcis on the 
caro(* Ind no noli, ( imhj .dUr ils termination, '"rhat 

i ' 

the com I .it Lidmn decicnl, coulormably fo the ge- 
iK'i.d matitime laws, 'ind iih dterabh practice of 
in favoin ot the nie.ur-, (l.iiin lor genual average, and 
//. T. di Siwijjai/o was dteretil by the Coult, conform- 
abl; to such geneial law and practice to pay, and was 
thereby compelled and dxl pa} to the master or owner 
of iiie ship, d/. iz . lod. per tout, on the value- of 
the goods insiirL(l liy the policy, as a general average 
or contribution hi the nature theieof; the said su|pi of 
pel cent, including contribution to the 
exj^W^'^^th^^ages and provisions at CWcs, ns well 
.Is to the several other damj8ge&y'‘iosses, aud cxpcnces 

t 6 before 
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be%e men^OHed/ And for the recovery of thw sam 
of 61. ia4r^ iqd. ^er tot, thi/act^^was btoght. 

If th^'Court shoald be of that the proceed:;; 

ings, and clecrce of the Court Ut Lisbon^ are of tliem- 

I 

selves sufficient to eiatitle tii« jfo recover the 

> ilttune rate of average vrhicii the was thereby 

^Ompcllcti to pay, the Verdict to stand: if tliey shguM 


ff ^ 



Vo\ 
WatTUo^ 


’ think otherwise, but should be of opinion that the sum 
of 4%^ 6s, Sd.f (the amount of the two items of expen- 
ditarer^r wages and pro\ision> at Coui^es] or any part 
thereof does properl) form an ikm to whkh the de¬ 
fendant, as an unth i writer on tlm cargo> % liable to 
contribute as for a general average, or otherwise, the 

*■ f 

verdict to be entered, uccoiding to the awaid of an ar¬ 
bitrator who is to ascertain tilie siiin. If the Coui t * 
should be of opinion that the Plaintiff^ are not entitled 
to recover any thing in respect of tlie imgcs and provi'- 
^ion^ at CemoeSi a nonsuit to bo entticd. 


Abbott argued for the Plaintiffs m the last term [a), 
?«t, that iridependeiitH of the tlecrec of the Couit at 
Lhl^on^ the defendant was liable to conliibuio, if not to 
the w'hole extent, at least to so much ol tJie txpendituic 
for wagi'S provisions, ns was ini Hired between the 
tune of the ship’s first putting aito Coweh, and her first 
quitting it. For her putting in the first time is stated 
to have been noces8ur\ for the saltty of the ship and 
cargo, and it was for the repaiiing the damage oc*- 
ca;||Qnod by tempest, in order to prosecute auii com¬ 
plete the voyage. And where that is <tho it 

appears from some of the Writers upon this 


the 


(ft) X>Mij^ier J. WSs absent when the case wa^arg'ueJ, 

Vot. IV. ' L 
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‘WyiTMORt# 


the Wflgcs and maintenance of the crew during, the de* 
lay thus necessarily occasIOnedi arc to be sustained by 
^neral contribution. And he cited Bcaiices Lex 
Merc, {a) to that effect and Da Costa v. Wewnham {b)f 
to shew that the passage from Beaws was quoted seem> 

ingly with the approbation o^ the Courtt but ho admifc*^ 

•»# 

ted that the decision itself w’as not immediately upo®| 
this point, and that the Irov books did not furnish any' 
decision u})on it. He also admitted that in res})cct of 
that part of the damage done to the ship, in her passage 
from Cou/csto Lisbon^ by stuudnig out to sea and carry- 
ing a press of sail, in older to avoid die impending 
peril, the case so much lesembled Crjvin^ion v. Jlo- 
berfs (c), thit lie could not ask for Contribution, lint 
2 dly, he contended tlrit the decree of the Court nt 
Lisbon wA'i of itself coiicliisne in fiivour of the nlaintiirs’ 

• I j 4 

right to reco\er the like late of average whicli by that 
decree the asj^ured \vas obligt'd to pay. For tliis e 
court of eomjietent jiiri'idictioii ovei the subject matter, 
and over the parties to the suit, and all resistance to its 
decree woulil have been iiieftcctu.d; which is the rea¬ 
son why judgments in the prize court are holden to be 
binding. And this being im insurance to a foreign 
country, the underwriter is bound by the law' of the 
country to which tlie contract relates, that is, to indem¬ 
nify the assured, if he is obliged by the huv of that 
country to contribute to a general average. Upon 
which piinciple it seems JValpvle v. Bwer (d) was ruled 
by Lord Keni/0)tf and Ne-dman v. Cazalet (e) by Bidln J. 
though in the latter the judge relied much upon an 
usage; 


t/r' t66. (h) ir It 1x3. 

/i) Pdil'i I/iur. 565. \e) /i/J.566, 


(f) iN.H-sy?., 


Cair, 
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cotitrdy was directed by the Court toc<>ti)Bne 
himself to the last point, ahd lie alrgued that this was 'W’"* 
not like the sentence of a prize cunirt For a pnze toart 
professes fo proceed upon the law of nations, and when *«’***^‘‘** 
it does so, its sentence is cdtichxsf^ because the law of 
nations is an uulveisiil law; yet tl^ftutenoe even of a 
prize couit is not conclusive, whenever it appeals th^ 
it has not proceeded 'ictmdmg to that law, as if tlie 
'Sentence be founded on paituil ouluiances (a). And 
if the sentence of atcouit of general jurisdiction be not 
ronclUsi\e, unless it confoiin to the federal law, how 
shall the sentence oi .i coui t of |>fculiar jtn^isdfiction, such 
a:» this couit atwhich pioftsses to cortforra to 
the general maritime laws ind pi actice fli Liiboti only, 
be conclusive, especially o^in'-t this dcfendaiil, who 
neither had notice, noi was a p*itv<o the suit? Grant¬ 
ing that the Court had ]nusili(tion ovci the matter ind 
over the parties to the suit, tint is, thi? owners ol tlie 
ship and goods, ^ct il the uiulciwiitci is to be bound 
by the consc*quriiccs of the law ol c\civ fouign poit to 
winch he shall make insuiancc, it will follow, tint theie 
must be as man\ rules of geneial avciage as thcie are 
foreign poits to which insinancL maybe made. There¬ 
fore, to prevent any thing so inconicnieiit and uncer¬ 
tain, the rule is settled, tint tin insurer shall not bo 
bound to take notice ol the iminicipsl l.iws of other 
countiies, but shall be taken to contiact with iclerence 
to those of his own coiintiy only, unless it is shewn that 
^le parties meant to extend the contiact farther. This 
is fully illustrated by w'hat took place in v. 

BazetU for upon the first trial it was held, co^lSSrmably 


ggmif 
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to this jul^, that the insirfcr in th|s country wai Hot 
answerable upon his contract for a loss occasioned by 
the act of the fbreipi state to which tho ithip was hound; 
but upon a suggestion that the coiiti^act was made with 
a view to such risk, the Oaso went down again, and wa^ 
Hiially determined upon the intention, which was held to 
qualify the rule (o). In this case however it is not shewn 
that the parties had it in contemplation to treat any 
Josses or exprners as general average which arc not 
such by the law and usage of Kn^lund wliere the con¬ 
tract was made. WalpoU v. Bwer is but a nisi prius 
decision, and Neuman v. Cazalet is the othti way; for 
Buller J. relied upon the usage, which wras proved, and 
said that, biit^for the U'^age, the plaintiff would have 
failed on the general law'! Another objection to the 
plaintiffs* right to leco/er is thi^, that tliis is a los« oc¬ 
casioned by the law of the assuri'd’s own country, and 
so within the pi^riciplc of Conxvay v. (hay {b), Menncti 
V. Bonham {c)^ and F/inflt Stotl [d); which principle 
was not overruled in the Exthcqiicr-chamber (e), though 
it was held not to apply where the assured was trading 
under a licence. 

m 

Abbott in reply to the last objection remarked, that 
the acts by which the loss was occasioned in the cases 
cited, were acts of state, such as embargo, or confisca¬ 
tion founded upon ordinances of the state, and not, as 
here, ajudginent in a court of competent jurisdiction 
proceeding according to the general maritime laws. 

(rt) ^Ii>te,vo\.\\,g4 5 Tftu;.’ (h) i 6 Edst, 

(c) 15 j: j/»477. (J) // jiy. (e) 5 Ti nt 674 


Lord 
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JUir 4 £LX.«N4i9noyaii Q, J. upon Uie %st point sftid, 
that Uie language g{ the pai^aage cite4 ^as very 

looise, and that the aame doctrine lie helievedwas not to 
be found Tn other writerirof eayai authority. And hf 
said, that genera! average must la^ iU foundation in H" 
sacrifice of part for the sake of thet'eiMii but here was no 
sacrifice of any part by the master, but only ot his tinifr 
and patience, and the damage incuried was by the vio¬ 
lence of the wind and weather. Tliat this was not like 
the case recently before the Court (a), where the master 
was compelled to cut awiy his iiggmg in order to pie- 
serve the ship, and ailciwaids put into port to repair 
that which he sacidiced. And still less was the damage 
incun ed, while standing out to sea, an object of coiitn- 
bution. Upon the other pouit he said, as it was ol \ory 
general and extensive con^equejn the Court would 
take larthci time. 

Cut. ad^. xult. 

\ * 

Lord Kllxnbouough C. J. on this day d« livered 
the judgment of the Couit. Allci '^taUng the case, his* 
lordship said, that upon the aiguimut ol the cisc the 
Couit intimated a chai opinion, that the eeveral items 
of loss with which the Delendant as an und< rwriter 
vpas sought to bn charged in this action, wei t none of 
them the subject of generTil a\eiagc by the law of 
England* Thw contract must be governed in point 
of Construction by the law of Engla?i(l^ where it was 
framed, couched as it is in the terms oi an instrument, 
in geneial and fomiliar use, and of knovin meaning in 
England, unless the paitics are to be understood as 
having contracted on the foot of some other known 





Wa^TMOKf. 


(a) Pliimma v. Wtldmoftt ante, vol. ui. 48*. 
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genwal Usage amongst merchants rcjatVite to the 
subject, and shewji to have obtained in the country 
where by the terms of the contract the adventure is 
to determine, and where a general average (if 
[t^h'’%hotild under the events of the voyage bo claimed) 
would of course come to bo deinandable. Now, with¬ 
out pronouncing what might have been ihc efteet of a 
statement in this case, (i( it had contained such,) that 
it was the knouu and jmarublo usage amongst mer¬ 
chants at Z-wiow, thcpoitof dncliJirge, to treat losses 
and expellees of the kind and dtsc. ptmn which arc 
specified in the case, as^the siibjtcts of gfnt<c 1 average, 
wc cannot but obserie llj.it the case omtama no allega¬ 
tion ol fact wh itsnevt j on thi'^ licad, but merely stales 
a decree ot a couit at Lisbon whicli piococds upon the 
assumption of tlin snjposid f.ut as Us founcl.ition. 
And although by the coiiutv whicli is paid by us to 
the judgment hf otlirv coinfs .ilu<jad of competcfit 
jurisdiction we gi'c a full and binding ellect to such 
jiidguu lit , us 111 as tin j proK ■. to biiul the person? 
and propelty iniincdialely befou tluin in judgment, 
and to which their adjudic itioiis pi(»pcil^ rekite, yet wc 
feel that we sliould c niy that piincjplc of comity 
further than roason.ibly ought to be done, or ever 
hiilieito lias in practice been done, jif wc should draw 
from the recitals of lacts and nsHges which are Con¬ 
tained in tliose jutlgiTients, general evidence of the 
existence of such facts and usages, and allow them to 
be available for all cubscs, and piirpcfe^B^ and consider 
them as applicable to, and obligatory upon other 
persons than the immediate paities to those judgments, 
in which these recitals occur. Here the underwriters 
have a right to insist, as this Defendant docs insist, that 

the 
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the npnerol avcx^c to which alone their mdemnit^ \i ^ 
confincih is geueial average as it is undeistood dn, 
JSngland where this contioct of indemnity was formed? 
no othci distinct and di^Terent sense and use of thj ^ 
term being proved »n evidence to obtain iit poiaf^Pi 
fact, and to be generally adopted by U‘5vigc in the 
country where the contiact was to dtteunlne, vw. 
T^tibon / the gencial laws and practice supposed to 
authorire this demand of gencial aveiage being only 
recited in the teinis^ol diiothtr judgment against the 
assured, and not allegcil or proved as a fact in this 
present case, and which lecital m the judgment we aic 
of opinion IS not a competent medium of pi oof fiir this 
purpose. The consequence is tlidt thcie yiust be judg¬ 
ment of nonsuit ni this case. • 
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May 5 th 


When a ship 
vra. (.harterc 1 
upon a VOS 
out nil’ h )me, 
at il. ICS, per 
ton, register 
measuremenr, 
per month, 
4500/. to be 
paW on dt 11 - 
iiig outwards, 
the like sum 
at the end of 
twelve months, 
and the re 
maindt-i thiee 
montlis alter 
being k poitc I 
at the cu tuin- 
housenn lai 
TctiTtt; and the 
ship ddivLitd 
lict outward 
cat go, an I 
sailed with her 
homiw ird 
cargo, and was 
ciptuiLii and 
jetapturCd on 
the humewaid 
royigc. ifi 1 the 
ship and (nigo 
were sold b> 
consult of all 
parties, the 
otsnei and 


Cox and Olliers, Assignees of Swan and An- 
Dr.RsoN, Bankrupts, agamsfMAY and Others. 

‘|^0\’^ENANT ou a charter-paity by the plaintiiFs as 
a's&ignccs of .Vn’««aml „I/irfe/for if), 14^/. 13^. jd. 
for freight of ihe ship ftanwncUa. Plea, as to 13,864/. 
83. ^d. ptiyiuenl, and as to 2281/, 4.V. the residue, 
a set-oft' for so ihucit paid by the tlefcndants, as propri- 

I 

dors ol' tlie cargo, for tiie piaintiffs' contribution, as 
owners of the ship, in j< ^jact I'f the height, for salvage 
and chtirges, by leason nl iccviplurc of shij) and cargo, 
wliich h.ul bi^en captnicd on the voyage. Issue thereon. 

At the tiiul bcfoie Loid !'//( nboroi/n/i i\ J. at the 
Loudon sittings after 'lunihi Unn 1814 there was i» ver¬ 
dict for the plainhfTs Vor the said sum of 2281/. 4s. lod, 
subject to th(' opinion of llie Com t upon a rase, of which 

, L i 

the material fails weie ihist: 

By chai ter-pMr1_> of aiheightnient between the bank- 
rujiti, before tlieir hankrnpley, and the defendants, the 
sliip was let to the defendants on a \o>age from Ijondon 
to Limn and back, to be laikn w ith w luitevcr goods the 
freighters might thiiA proper; and it was covenantid 
that it should remain in 1^0 service of the freighters i z 


charteiers h->\- 

ing r<<,pct'ai)> madi claim in ilu Ai’u ii ilty Ci mt to ship and gondi, where Pe^tlturloii 
wai. Jvm d to il cm upon paymtut m sili.if'i. ■ Held ibat the chuOcrerii d)^vin|;'pa{dtKt 
two wiHi. of »50c)/.) were not liable to ci luiibutc to the ship-owiver for salvage in respect 
ol tliiir goo^> where th proceeds o< the goods Icll ‘>hort Of tjbc'siui) doc for the le* 
siduc of the fuight, but tliat the ship*ovinei in K<pi.ct of the flight was iiahit to the 
whole salvage , and the. cliartcnis iiaving paid such contiibutioa^Hljt oF the piocicds of 
the goods, iindti a securCy given hj them for payment of the salvti^e, with the as^eiit 
of the ship-owner a, far as his liability was conctined ; held that they might set it off" 
in an ac'ion of coiinint by iJ ownei for the residue ot the freight. 

Slcus as to the ehaigcs of establishing the claim to the cargo, and piocuring the dc* 
rice for Us restitution, foi held that the chartcfcri alone WvC liable to them. 


calendar 
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calendar months at least, and lor such latther time as 
should be necessary to compkSe the vojagej and the de¬ 
fendants covenanted to pay freight for the same at the 
rate of 2/. idv. per ton, registei measuremciit, ptr ca- 

j 

Icndar month, 2500/. pait theieofi on the day the sbijp^' 
should be cleared outwaid**, 2500/. luuhti pait, at 12 
months fioin the snne period, and the run.undcr three 
months after the ship should be lepoittd at the custom¬ 
house in London fioin hci said so\ae;t 'flK shij) sailed 
and delivered hei caigo it L ma imdci the diiection of 
the delendants, and took in a lioim waid 111 go laden by 
the defendants, and undti then dneUion sailed to and 
delncied a put at mil pioteteleel i\ith tlie itst 

feu London, b it in hei )i>e thitlui -w is c^ptiiicel and 
. iicaptuied, Uid eallied into iiul vas inoveetkd 

against b\ the iccaptor-* foi siicige in tlie Admiralty 
Couit. Tile ship and caige> beini> claimed icspcctivelj 
by the plaiiitills ind dekiulmts, the '■hij^ bi oreler ot 
the C’oiut pioscciileel he) Mn »»e to IxinJon, ind arriv¬ 
ed m AeWo//, and w is itpuilcel it tlie custom house. < 
Restitution of tlu ship aiid c ugo « is diciced upon 
pajincnl of salvage to tlie icenjitms, aiiel «ccunty for 
payment of It vv as given b) the dcfinduits, with the as¬ 
sent of the pUmtifls, as fai .is. then intcnsi 111 the sub¬ 
ject-matter, and then liability fc* }>aymentof tlKs.ihagc 
were concerned; and tlu ship .ind <-iigo, with the con¬ 
sent of the parties inteiested aiiil of tlu ue.iptois, wpie 
sold, the cargo ft» 14,351k 184. id , the ship loi 9491/. 

13*. pd. The salvage on the iccaptme, being one- 
tighth of the net piocecds contnbutoiy to salvage, 
amounted to 2312k os. 6 d,, .and the charges of estab¬ 
lishing the claim to ship ami cargo, and of procuring 

the 


1815. 


af^arnU 
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• the decree of restiturion, to 7s. 7^/. Of, those 

two sums the plaintiffs paid so much as was their due 
proportion of the salvage and charges in respect of the 
value of the ship, and the residue, viz. 2281/. 45. lot/, was 
'■ paid out of tlic procce<ls of the defendants’ cargo; 
which the defendant's claiine.1 to set off, having already 
paid to the bankrupts, before the bankruptcy, tlie two 
sums of 2500/. at the times stipulated by the charter- 
party, and to the j^laintiifs tlie sum of 13,864/. 85. gd. 
in part of the 16,145/. ^3*’ claimed by them as 

due for the rcinuindcr of the fiei ht. 

And the question*, for the opinion of me Court w^ere, 

I St, Whether under the circumstances (he defendants 
are liable to pay any and what contribution to the two 
sums for salvage and cliarges in respect of their goods' 
on board the ship at tin' time of her capture anel recap¬ 
ture*, they being of a value not snlDcient to sati'^fy the 
freight remilintng tine upon the whole voyage ot:t and 
home. 2dly, WJiellier the pkiimiirs in resjiect of the 
sum of 16,145/. 13s. 7t/. or any, and what part of it, 
remaining due at the lermmution of the voyage, or in 
respect of the freight payable at the time of her capture 
and recapture, are, in adililiou to what they have con¬ 
tributed, liable to contribute to the two sums for salvage 
aRd cliarges. A verdief for the plaintiffs or a nonsuit to 
be entered according to the rule wliich the Court should 
pronounce. 

This case wras twice argued; once in last Hilary 
term (a) by Sj>ankie for the plaintiffs, and Marryat for 


Dumper y absent upon the lint argument. 


the 
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tl»e defendants, and ag^n in this term by Campbell for 1S15. 
the plaintiffs and Park for the defendants. For the 
plaintiffs the argument was in substance this, ist, Uie 
dc^ndants in respect of their goods arc liable to the 


whole amount of the 228 lod. paid by them; fbi!* 
the stat. 43 G.3. c.i 6 q. s. makes the ship and goods 
respectively to be restored, liabh‘ to the payment of 
salvage: and the defendcint'' in respect of llu,*ir goods 
are also liable to a }iroi)ortioM of the (iiaiges: because 
the charges wore incurred foj the connnon betiefit, and 
the defendants j)ut in their claim to the goods. And 
as to tiu value of the goculs being ijisuffiLient to cover 
the demand lor freight, whether the deiendauts will 
derice more or less benefit bv tlio le-captllr^, cannot 
aflect tlieir liability to contributi* fo salvage, for as well 
might it be said, in the case of jettteoii^ that a part}^ 
whose goods aie saved, sliall not bt lialile to contribute 
to Venewal .iverage, la cans' it will ab'-oibfiis profits. 
And it it weie material, iu le the dclendants have de¬ 
rived ad van t ige fiom the le-ciptine to the extent of 
14,351/. 185. 2</., tlie value of the cargo; for suppose 
the ship had arrived v>itIioiit tlie cargo, the defendants 
would have been bound to piv jnecLstly the «ame 
freight as now that the cargo has an ived, lor it was 
payable by the charter-party lh*ree months after the 
ship should be repoitcd; it is plain, therefoie, that 
the re-capture has enabled them to licjuidate the 
freight pro tanto, and that instead ol being losers 
to the whole amount of the freight, they have lost 
only the difference between the value of tlie goods [fnd 
the amount of the freight. Besides, though these goods* 
were not sufficient to reimburse the defendants for the 

freight, 



156 


CASES IN EASTER TERM 

eight, non con<itat that upon the nhole adventure oat 
' ^ and home, they weie not gainerb. sdly, The pLiiutii]B» 

aic not liable to contribute in respect of the 16,145/# 
13s 7^/, 01 anj part ol it, lot allowing that theship-* 
owiKi would in gcnti il bt liable to contribute in respect 
ol the bhip md the cU ii amount ol tin fieight, yet this 
IS not fre ght, liut is actordint; to I oid I(ardutcie {a)t 
rather the hiu ol tin ship, if is a spctifit sum con- 
ti wted to bu j) lid iipo i liu shin s aruval, lor the time 
she his Ik in tnijihuid, wiiluut 1 elation to the quantity 
of the ^ood , loi nhuli tin pi in)„ ftb hate no hen upon 
till ^ )oil , iL htiM^ i unit ell ist 111 x.^ion; wheicas 
fici ht is iiK( ij 01 ikd v\ th the goods, ind theieforc the 
owiKi his ilwns 1 hen toi it upon tin yoods. And it 
sceins ill it w hu (\< I l» h s not, he c niiiot be called 
upon toeoiiti bin *i i li i (nudit, which is tlic ic isoii 
wii\ dc ul tu i^ht is not c iniubiitoiiiid whj the Icnd- 
eis upon l)^ttoiiii\ (/ ,01 uspomkiili t I'r , ni not liable 
to CO itnbnti , \<* thej iit inUusted 111 tin aiiieal of 
the ship iiitJ goods 

1 01 tin dell nd mts 11 w is toiiltnded, th it tin salvage 
was pi\ iblc l)j those, nd tlu sl oiil} who we it benefited 
b\ tht iteiptuie, th itni ill ^ ( iselhewholeollhedelend-, 
ants’taigo being ibsoibid, md is tot ill) lost to them, as 
il the it-c qitim hKliie\(i bt e n madi, the plaiiitifFs alone 
wtit bentfited, not onl) b) the lestiUition of then ship, 
but by tilt leeeipt ol 13,864/ Ss.gd. foi fieight, which 
but foi tlu le-eiptuie they would ha\L wholl) lost. 
"Iht lule in tins eounti) ten eoniiibutioii to saUage, as 

(4 P ul V ht ch ^J(k 6zi 

* ) fjyci V Wtllt no, ik It ur (c) ll'ulfok r £ vtt,th 


well 
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a$ |V6rag«» to which it h like, is this, that the ship¬ 
owner contributes accorSing to llie value of the ship at 
the ei «3 of the voyage, and the clear amount of the 
freight or earnings of the voyage; and the ovv ner of 
goods contributes after deducting the height and 
charges (aj. Each contubme*- actording to the benefit 
he derives, and therefoie if one (leave tin* whole benefit, 
he shall contribute the whole. And as to this being a 
chartered ship, the cases of IVilliami Vhe London 
sura}ice{b)^ The liacchot^e ), .ind The Pi o»f Ci,'> {d)^ 
shew that freight due under a chuiter-pai ty is equally 
liable to contijbute. ^ 

Vw. adv. iiilt. 


m 


1815. 

Ccx 

agc'iiit 

Mat 


Lord Elllnborougii C. J. on this day delivued 
the judgment of the Couit. 

This was an action of covenant fof trt.*jghi upon a 
chayter-paitj. The ship was cliaitered to lAma and 
back, at 2/. los. per ton, register medsurejiKUt, [»cr 
calendar month, ot which triighl 2500/, was to be paid 
on her clearing outwaids, 2500/. at the end oi‘ 12 ca¬ 
lendar months, and the remainder, tliree months aftci 
her being reported at the custom-house m London on 
her return from her said voyage. Tlu‘ ship sailed 
with a cargo for Lima, and delivcicd it there under 
the direction of the deleiidants, where slie took on 
board a homew^ard cargo laden enliiely by the de¬ 
fendants of which she delivered part at Cadiz, and pro¬ 
ceeded with the rest for Ijondon. The two simii of 
Z500/. stipulated by tlic chaiter-paity to be paid at the 

(a) Moll<^,h t c 6 i \6 d>) yfwrt-, voKi 

(c'\ } Rob Adm. Cat. loi, [J) * rd'v. Adm.Cas 114. 

times 
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times above mentioned were duly paid, and the remainder 
of the freight, which waV> to be paid at three months after 
she had been reported at the custom-^hou<)e in Ltondon 
(for which the action was brought) edme to 16,145/. 
13s. 'jd. In the course of the homeward voyage the 
ship was captured and recaptured, and the cargo was 
sold by the consent of the parties interested, and of the 
salvors, for 14,351/. i8s. 2f/., and the ship for 5491/. 
135. pf/. The salvage on the recapture w as 231 'll. os. 6 d. 
and tlie cxpt'ncts of e'>tabli'^iing the claim to ship 
and cargo, and of })iocuiing a ih’cive of restitution 
upon &al\.»gc, anjounted to 1347/. 7*. "d, \ Of these 
sums the ship has borne the proportion whicli, in re¬ 
spect of its value of 5491/. 13^9^/*? it ought to bear 
jn that salvage and those expcnces; and the de¬ 
fendants contend that the residue, which is 2281/. 45. io</. 
ought to be borne by the Ireight which is payable to the 
plainlijOT*; ♦‘ind in a‘> luuth as they tlic defendayts haie 
alreadv paid that sum by their brokers out of the pro¬ 
ceeds of the targo, they have pleaded a set-off in respect 
of that sum as for money p.iid to the plaintiffs’ use. 
The questions therefore for the consideration of the 
Court aie, ist, Whether the defendants, in respect of 
their goods, are liable to any and wdiat contribution 
tow'jw'ds tlicbc minis tif 2312/. 05. 61L the salvage money, 
ami 1347/. 7s. 7r/. the charges of obtaining restitution: 
and, 2dly, wliether the plaintiffs, in respect of their 
freight, are liable to miy and what contribution to the 
salvage and charges above mentioned. And, as to the 
first question, we are of opinion that the defendants are 
not liable to any contribution towards the sum of 
2312/. Oi. 6 d. the salvagfcj,^ in respect of their goods, 

but 
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but that charge must be borne wholly by iho plaintifls, 
the ovi ners of the oliip, and persons entitled to freight;, 
and, adly, on the other hand, that the plaintifil are not 
liable, farthA than they have already contributed, to- 
W’ards the buin of 1347/. 75. 74'/., the charges of qsta^ 
blibhing the claim to ship and cargo, and of procuring 
a deciee of rc.>titution. That freight is liable, in aom^ 
cases at least, upon a chartered ship, to contribute to 
salvage, wa'* adjudged without dillicultv, and almost 
without iv^istaiico, in the cuhc of the Jlacfhm'sr, 

3 Rob, 101.; and that it is liable to contribute to 
generali^-aveiMgc, which in this r(>'jpect is analogous to 
the case' of salvage, was dcciilod by this Court in 
Wiiliamsy, lMndoif^^$i>n}aiicr Ctmimnij, 1 jII.ScS. 318. 
The principle upon which freight is to coutiibute in 
the case of general average i>, that it was one of the 
things ill hii/anl at the tiine wlu'ii that saciilio' which 
produced the gencial average wa, made, iiul the prin¬ 
ciple upon which it conliibntes in the ean of salvage 
is, that but tor the leeaplure, for wJiieh the salv'^age 
is paiil, it would have been hist. Salvage is a coiri- 
peiisatioii to the salvors, not merely lor the restitution 
ol" the properly wliich lias been made by them to the 
prior owners, (for llait is properly an act of mere 
justice on their part,) but for ti:o ii'-oue and huzaid in¬ 
curred by them, and tor tlie beneficial service they have 
rendered the former owners in lescuing that property 
from the danger in which it w^as involved, and the per¬ 
sons to contribute to that salvage are the jiersoiis who 
would have borne the loss had tliere been no such res- 
cue, and who of course reap the benefit of that rescue. 
To form a judgment who would have borne tbe loss, 

id had 



i6o 


CASES IN EASTER TERM 


18x5. had there been no rescue, and to uhom the rescue was 

*“““ b^ixeiicial, we must look to the interest which each party 

’ CoK * , 

ajgai;js/ had. The plaintills liad an interest xn the hull of the 

9* shif), as sinp ovv ners, to the extent of the value of the 

ship, and they had also an interest in the arrival of the 
ship at Jjondoii to the extent of the frcipjht, which 
would become due to them in that event, which was 
16,145^. 13A, 7^/., and the deltnulants were interested in 
the goods to the amount 14,351/. i8i’. iiL\ but as the 
ship’s annul nould ‘subject them to the payment of the 
16,145/. 135. 7^/., the Ins'! by the capture would have 
been on the whole Uri)ent‘fii lal event to them, they 
of course dciixed no advantage, but on the contrary re¬ 
ceive a prqadicc b> the <‘\ent of fhl* rescue. The sal- 
sage therefoie, tliough’coinputeilnpon ship and cargo, . 
ouglit to be borne v\hol)} by diip and freight, which is 
to be recuved by the slop owncis, and the cargo 

ought to coiKidnjte nothing. It is very true that by 
this iiie.ms the iieight is made (o bear that salvage, 
which was paid lo the reea])tois in it 'ptcl of the caigo 
s.ned, and the shij) owni'r has a much higher salvage to 
])!iy llian would have been thocaM- had tlii' ship return¬ 
ed in ballast, but as it was in the eontemplation of .dl 
parti(‘s that the ship was to come home loadt'd, the 
ship owners have luf rigjlit to coinjilain of any 
consetjuinet* width results fiom wh.iL was <-0 con¬ 
templated; anti if the plaintifls aie almie benefited 
by the re-capture, they must bear the whole amount 
of the silvage, whatever that may be. They must 
therefore bear the whole of the sum 2312/. oy. 6 d. 
With regard to the other '«urn of 1347/. 75. 7</.) that 
stands upon a perfectly diflerent footing. I hat w'as 

19‘e 
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1 ^* 


paid •in order to obtain restitution, and though th« 
plaintiiTs were interet>ted for themselves in obtainl^ 
restitution of the ship, it wus wholly indifTerent to them 
whether restitution was over mode of the cargo. Their 
freight would have been, under the terms of this char¬ 
ter-party, by which it is payable per ton per month, the 
same whether the cargo liad been rt storcil or not. So as 
the ship arrived and was reported at the cu‘^tom-house in 
^London their freight would become diie.» The defend¬ 
ants therefore' alone were the persons interested in 
obtaining restitution of the cargo. If they had not ob¬ 
tained Ijfy still on the slii])’s arri’fal the} w'ould have 
become liable to pay the stipulated rate of freight. As 
the restitution of thwbaigo therefore wa'< ibi'tlw'ir bcac- 
jfit alone, and affoidcd them a*fund pro tanto where¬ 
with to pay the stipulated Ireiglut, tluy alone must 
bear the evpcmc of obtaining the resiitulion. I’liat 
proportion tlu'i’ilore of tli“ 13471^. 7*. which is 
referable to the tdrgo, and winch .igreed to Ik* nd- 
iusteJ out ofioiirt, must be borne In them, and for that 
sum, when ascei tamed, a verdict must he t iitei ed for 
the plaintifls. 


1815. 

Cox 

a^Jntt 

Mot. 
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Maj &tb. 

WheM * cop' 
hold ten>nc 
fothid by tV 
loid tncut on* 
dcrwocd a poll 
the copySfptd 
'withoji the 
lofnel\ iictnce, 
the C .urt 
gfan'rd a mj(»- 
datnut to tftc 
lord to perni'i- 
liim to (ijspccr 
the coiirt-i ills 
JO Ui a*" rfi 3 *<d 
to th^ tart inf 
of undttwood, 
after applies* 
tion tu iod 
refusal by <hc 
lord, aUt ou(,b 
fb^te o as not 
any suit dfr* 
peodiuf. 


The King against Towzvlj 

« 

Earl of St. Vinrrra^ bt*jng seised w right of his 
wife, accoiding to the rustorn of th^ manor of 
Southweatd in F er, of rrrlain acres of woocUrUid, 
holden of ihe^nunoj b^? copj^ ot toiirt-rolJ, of which 
manoi the dementi iijt i\.ts Inrth gave dir«:tion> to It 11 
the unclerwotwl uiti Jnidif- thereon but no sooner had 
theprrsoiis nnployr'i by hmi to hll 1K> samu begun 
tin wotk, lhati (hey wire prewubvib} tlit d^endant, 
who Uubad their iloing it, insistm^^^hat it \v,us occcssaiy 
to apply to hinm first Jo j laiJice Ami thi » ai) bung ^ 
de«;jro’as of m-ij I'ttijiig tht couil-rolk in to djs> 

covei if liure exisli'i uij tu’'iiom within the inuiof 
fin»ho)i/an^ du loui''' tliun, apphid to him ior leave (*> 
inspect, b*’! w.e W iuruipon he inovul (lie 

Coait f>r It nnnJiiMus Pj the deicmlant to perniit him 
roinopiit the <01111 lolJs ol thi manor, so far as lehiUii 
to tht cutting ol muJemofHl within the nianot, and to 
fake copus» v)t thi in. 


J'/ovy.e/i, who shiwtd cause, resisted the rule, upon 

flic orround tliat thii was not a matter which concetnal 
««) 

the title to the estate, nor was tlieie any aiiir depending. 
And he cjteil li/’t Jilgfutt/. {n) 


Hut per Loid Kliemjohough C’. J. The copyhold 
tenant iloiins a right to the underwood, against whuh 
the loxd aPts up a count n-iight, and the loud lias the 


custody 
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cu!»todly of the* niuni|iients which contain the cyjdciiCd 
<of the manorial lights. AnH ohall he, who h a tiustigS^ 
and guardian of the evidiHice of the tenants* light**, 
lock it up from them, and iii a matter too where hi<> 
own intcre^it is in qm'^tion f* I do not m‘c ujion what 
principle of justice that h. to be done. Noi doe'* the 
Court leqmie, befoie it inlerpose'- by mandamus, that 
there must be ,i suit df pending it would be extmmly 
haid if It did, for then thf t« n int vvyukl be ohlmed to 
commence an action ^ibriclfold, with in umMtaiUbV >>1 
wind las nglits might bi 7 ’>je c' an of tin reliant 
onb to^Jinsp»ft quoad diepatiLfliii ob,(«t. iml tii d 
serins to rnt o be cl ar. Theidoie this niandaums 

I • 

Ollgllt to go. 

I 1 I5j iNt J. 11 k m.indainus »s i»t>t to Inspect the 
roMit-iob-. g( IK 1 ilK, but only is ta a-' icspti t the < ut- 
in gvt niidc iwooil. * 

t 

IjiMTf J it-hficd to Hi V whtie a 

liiahd anus to ni'pci r (ouit-ioll-s was giantisl, ycl tJieie 
\ *s> not any suit dipuiduig' 't 'be time 

Pt r (''lu uJi7t, Rule absolute, 

> 

JIol oyd was in suppoit ol the iul(. 


itfj 

» 8 ij. 


The Kino 

Nf .Mif 
Tiixrtii. » 


r<i-) lO £. . i < 
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Mf till ^,11, 
Mttj 6ili> 


‘In an m licr- 
'tiiciii 'ci a I’lcl 
4ga ns‘ St'. .V, 
omitti.ig lo al¬ 
lege the 
dctc.niiant {ti'> 
lishctl It “ cj 

mi 

W.S.;* lie 111 
that sich oiniS' 
siuii w.(s not 
SUpplietl t^iis 
bang alleglll 
in the tntro- 
ductoiy part, 

** that the ile- 
fen laiit m^tinl* 
eel lo ti'i'y 
Si/' iS’., Ill, having 
been mayoi of, 
&c , anej to 
cause it to be 
hvlieveel that as 
such ma^orlie 
had piactised 
coriRlHion, im4 
been guiliy ot 
aliii-e,in icsptct 
ro granting % 
iic^iuc t'> onf 
y. L. to utail 
beti&c , and 
conLluJing “ to 
the injuiy and 
di'.gracc ot 

isr. sr &c. ; al- 
chough the in¬ 
nuendos point¬ 
ed the dilkit lit 
piitsot thi libel 
to Sf' S., and to 
y L., and to 
the gianting 
the licence. 


The King agahst Marsden. i 

'y"HK dcfcndiint wiis conVibted at the Is'St asstsses 
upon an ijidictmont fur d libel, to which he pleaded 
not jjfiiilty. Tin; indiclincnt cliarged, that the defend¬ 
ant being' an evil-disposed person, and nnlawfillly and 
nialicioiihly devising and intendiiig to delaaie and vilify 
tlte character and repitlation ol' H\ iV., he the said JV. S. 
having been a little before the time t^f committing the 
oflTence mayor of f btV4e.s/t7-, and being the > ap|l at the 
time of committing the ollence a ^nsrico of tlie peace 
for the bonjiigh, and to cause bi‘ believed that 

IV. S. Hb such mayor IkiH practised gross corruption, and 
been guilty of gieatrabuse in llie exereise of his ccvcral 
oflices cf mayor and ju'-tict, .n relation to granting a 
licence to ofle J. L. lo veiail ale or Ix'er at a piibliv' 
house known by die ■^iea of (he /j/iie Ptssis within the 
borough, and that. //. S. had been guilty of perjury, 
and to bi in<‘ him into great scandal, Infamv, and dis- 
grace, unlawtiiU;; and maliciously printed agd published, 
and caused and lu oeured to be printed afl'd published, 
& certain scandalous mid defamatory libel, intitled, &c. 
It then set forth st' f rat parts of the libel, stating it to 
be in'^the form of a speech supposed to have been made 
at some borough session^, or meeting of borough ma¬ 
gistrates, by a fictitious character called Excise, who is 
supposed to lay befiire them a case of gross corruption 
sanctioned by the niace, (innuendo the said W. S, as such 
mayor as aforesaiil,) accusing Sloe-yiiicef (innuendo 
the said fV,S.) a vender of gin, of ofTeri^’^to Z<ai£!^tw, 
(innuendo the said J. L.) a Uijl^^e (innuendo a licence 

for 
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M 

dr Qio said J. L. to retail alt* or beer) iipoxi condition 
that fic took his liquors of Iiiin, and of ^ecliviag 
order for,the liquors ere he granted the sign (mnuendn- 
a licence"tOisell ale or beer) a*aforesaid, which sign was 
the Blue PostSi ike. And so it concluded, To the 
great scandal, injur), aixt disgrace of him the said 
IV. S.i in contempt of our Lord tlie King, ifcc. and 
contra pacem. And in the introductory part of the 
second count it chaig^l, that the dcfeiiiiaiit intending 
to defame JV. 5., beinj^then .a justice, <8cc. and a dealer 
in w ine gncl spirits, and to cause it to be believed that 
IV. S. liad been guilty of couuptiori as such justice, and 
had granted a ia’wico for the letiiling yi ale and beer 
to the keepi r oi tj^dim called the Jtin m con- 

«idoiatum of the keeper of such house ha\ing given to 
JV. S. in ihe way of his Uade, as yicl^ dealer in wine 
and spuits, an oidtr ibi certain giu and wine, and to 
bring him into disgi ace, ivc.; and so it jnoceeded and 
coiicliuled as m the iirst count, setting out a sinailer 
poiliim of tJic libel. 


1815.." 


Tlie Kin# 
«gai»st 


And it was uiovetl on a loimer day by IkU Serjt., in 
arrest of judgment, that the indictment diil not allege 
that the defendant published the libel “ and ioncetn- 
VIS W. S.and tliougli the iiKlictment sots fortli the 
libel with innuendos applying it to JV. jet that will 
not supply the want of this introductory averment, that 
he published it “ of and tonrei And for this cause 

judgment was arrested in Jti i \. Aldtiton («), yet ia 
that case as well as in this the information contained 
innuendos, and also alleged in the inducement that the 
defendant iwjtended to asperse the justices. And as the 

(tf) As^o- S. (?. J. Co-u'f, 6B6. 

' 'l Dub- 
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1515. publication alone without the unlawful intention woultl 
r"*!! criminal, it if- icnssonablc to require that the in- 

/ ' r nittnmnl ‘.(umid pbinly ronnect the intention with the 
pubJuMtion; foi the innuendos will not do'it, the office 
ol .11’ jiuu}t.)Klo not b(int{ to connect iho several paii^ 
^’1 <in iud'ctminti but only lo dc>j£’nftte a pel son who 
luia beennaui *d m tcirain behne, and in etfcct it .stands 
ni fil.icc ol “pijclutiss,” but iMiinot make a person 
Ciitatn wno w.i^. uiKcitain btloic («), N^or u ir suHitient 
lo s.i\ tint It js ajip.ti cn( by die tenor that the hbi 1 
toiK (rn'> [J . *S.. for m tfn// '.o i v. *’>h/i(r (0) the woid 1 
siioktti apt ( (i(d cltfaih t(» h.iic hetn "poktu of the 
pkunltll, toi li(’w.ts n.inud bv In, name, (mi/tfo/in 
jit btCiiusf iluj will not all(i)id to be ■'poken ol hun. 
bnt onij In unmuulo, |ud^im rit wa airisti 1 . So m 
Aou/'t/f/1 Uiin{j>ii,{i) jMilfiincnT w.i oifl-d iot the 
■’cij taiisi no^v al li Old 

i 

I 

j\[( 07 iiat and A o ‘'I.ivied i.iU'.e, .tnii admitting’ thai 
ade\iiition tioiii id foims was not to be oncou- 
laged, \i.i they •■.uil (In', be nj; .t tichniial objection, it 
the CViiiit, noiwidisi uuliiig ilir ouMsMon ot thewouS 
“ o^ and loMctmnii', «ould set horn flic whole iccoul 
th it the piibleatioii was lu ic’-saiiiy a jjubhc.ition ot 
and toixiinni', /f S., ility would he inclined to gise 
It cfTict. JV)i thisewoids an not in thom‘«elves st» 
t*bcntuil tli.it nothing tan ili‘'jr( ii'^e with them, as appears 
fiom the old tnines, whire laws mudfm’' is some¬ 
times ustd instead of lA (f to/u 11 Now taking 

the pitlatoij pail and the contiusion of this indict¬ 
ment togetlur, it is alleged that the detendunt ifiie?}d-‘ 


(0 iif 934 . 
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ifig to dcjame W. S. pnnted and published the hbel to 
the dug} ate and injwy of\^, 8 ., oi if tho itififi 
which cbaiges the dekndant with publishing be tiaus- 
pobed so to make U piccede the ^^oidb “ to ctiw it 
to be bt helped that tS. la'■uch ni lyor had practistcl 
coiiuptiODj itc an dlegatK>n will not bt vantingj 
that the pubheatum w is umtd irunst ff.JS . ar.d tlie 
innucndofc will c\pi im the voids whnli p mit to Jf. S 
who has be hue been iianuii, uidividni'Js, or iii his 
officeof oi nlirjg i liftint, allolihuh 

have hetn mentioned bt^ n , IJuj ai indutir ml mi} 
be construed accoidnirr to liic sen^ wimh tin wliolc will 
be 11, without im, lid to tin. piituulif position ol its, 
paits, appe isiiomT^tiA l^hdip] k (a), wfurc the in- 
dictiiunt wis su tnii d b\ icki'Liitc to tlu nuioflurtoiy 
pait. lud ili'iou^h inmmuttdo di ill not -,11} j)K am 
tlun«,. as Ml d indvi loi ^pt iknig tlast words, “he 
buiijjt ill} I) ill Ill lid > “ im biiM hd?ol torn,” the 
iiini, t lido hid ni>t i Ip tlit iii itti i 'vcl tlic iiiture 

ol ill inniit fits 1 js i <vpln i dswib lui winds wI k re tin 

s in itti I SI hi ti»^ in tic iiidutnu il to ninntain if, 

iVnd litii it lb 11 i-fi to t vpl 111) v\old , h\ i\ i\ ol lelti** 

tiict tnilv, and m tin n itin ol puf I iius Ihit athiiitting 
tint ioi w lilt ol ihisi voids if Hid lonn t tin in¬ 

die tmi nt dots not-suliicuntl} dm^intt H S Lobe the 
poison jgniist whom tin lihi i is ihrccttd, yci it is 
well enougli witliout It, Ikcium d i man mkiulmg to 
viht} /F. S. publisJi a lilul to the injnr} ol fl. S. he ir 
indictable lor it, thongii lie do noi publish it ol PK S. 
but of some other ptrson; and tin it lot e to publish a 
hbel on the memor} ol the dead, with nitmt to injure 
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lit 


{a) 6£i^l,4jz r ' 


and 
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I’be Kino 

agMmt 


CAS^S IN EASTER TEEM 

and to the injury of tJio living, is indictablt* (a). And 
aS' to Johnson v. A^imrr and Loisi/icld v. Banct oft^ they 
were actions for a civil injury? and it does not appear 
the counts contained any introductory matter to help 
the want of its being alleged that the words were 
spoken of the plaintiff 

Lord ELiLMionoi (.'I C’. J. If b} inevitable con¬ 
struction it appealed that no other person could be 
intended but /L N., I should have been incinicd to 
sustain tliis indictment, but 1 caumt s.iy that it docs 
so appear. And uirtlouhtedlv it is advisable in most 
cases, and especially in jiidjeinients, to adhcie to old 
forms, even if it were only for the sak«“ of unilbrmity 
of jiroceeding. In this instance I dare s.iv tin omission 
has been tbiough <i nnstakc, and if I < oukl find anv 
words of cquivahnt unpoit I should he imw’ilhng to 
arrest the jiidgnieiit. iJut the woids “ of and con¬ 
cerning” air vciy inati'iial words, the imjiortancc of 
which has been pioiioimecd by a court of llie highest 
resort (h). Then may jKih.ips ln' words of equivalent 
import, but I dioiild not advise them, f should say 
rather that the via trita is the salcst. We find in tlie 
instance of a civil action that judgment was aircstcdfor 
want of them, and 1 cannot see any material difference 
in this lespect between an action and an indictment; in 
both it is required that there be certainty, ami if there 
is any difference it suiely cannot be in favour of a less 
degree of certainty in an imlictmi'iit than in an action. 
And here lit’oC v. Alderton is a strong authojj^ly, not 
indeed as it is loiiorted in Saycr, but as it appears 

(aj Iic% Top}am, 4 T. R. 11:6. R^k CrilJUy, A laj. 

•Js) Stc iitx V. liirne, Coiop, 683* 

, 16 upon 



IN THE FirTY-FifTH Yeah OF GljJOIiGK III. 

upon referring to the information; for the mformation 
contained a prefatory allegation that the defendant iiih' 
tended to asperse the justices of and to representr 

them as unfit to dispose of the money Intrusted to them 
by law,»&c. arul then it charged that he did for that 
pwpose write and publidf the libel; so that it seems 
to have contained every tiling except the very words 
“ of and romcniin^ ” Now tins indictment has 
neither the words themselves, nor any words of the 
like import; and in. the absence of any such, or 
any allegation tliat iV. S, wa*? eitlier a seller of sloe*- 
juice, or that sloc'-jiiice is a supposed ingredient in 
wines or gin, what i-, there to eonneet Jt’. S, W’ith that 
name? I cannot find any w’ord:. which nt’Cessaiily fix 
tins to be a libel on fJ.S. fo the exclusion of all 
others. 


' V 

1815. 

The Kino 
Marsobn. 


. Le Rianc'.I. Lord ('. .1. /> wlit) chaRcxx. 

/(///,was In jlwitli.Seijt.Z*//V//e, and settled 

the inforniation. Ateonling to a note <if that »ase, the 
Chief Justice (^//), alter the argunicm, desired to lu^ve a 
copy of the infonntillon boloithe (’oiirt ga\c judgment. 

IIayi.hv J. ''i’he ol an innuendo is merely 

explanatory; tlnrdbiv the indictment ouglit by j^irc- 
vious matter to shew sometliing to connect the jiarty 
^ libelled w'ith the libellous matter, as b\ the words “ of 
and concerning.” Here I find nothing to connect 
fV. S. vritli the tiainc of Sloe-ji 4 ict\ Ids bia'iig a vintner 
does not neccsiurily do ^,o, and it is iiol allegc'd that 

t 4 

vintners’^ are >.u}>posed to h!i\ e or use sloe-juice. The 
exception is a very strict one, but still it is consonant 
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with the authorities. If tlic iiiilictment had contained 
clear words of reference, or words of equivalent ini* 
port, I should have been incline<) to uphold it. 


Dampif.ii J. TJic report of Her. v, Alston in 
♦Sayer is likely enou^li to iiiislead the readjer, but as it 
is slated I)}' />- ihnj C. J., wlto had been of counsel in 
it, Jii /fr.v u fltfinf[,r, i( appears that the information 
luonio oniiiLo l lh»‘ wojtk ‘‘ of and couccrninff the 

o o 

jnstires,"’ in the inlrfnlutr(»rv part, the omission was 

held Ihtiil. And ihi jcasonino of tha )eai7ie<l judge 
from that, oa^f ua‘'/ihat tli*''worth ** of and concern¬ 
ing’' are a surli(''eni' nilrodncdon of new matter. Sup¬ 
posing tile :il legal ions m this indictment could be 
trauspO'ni iin jneiinoned. still ii would be met by the 
authority oJ‘ jf.* j 'v. ^Udtiton^ because there it was 
alleged “ that luMlid /i,* fhaf ]>in juiblish the libeh" 
yet it was lield hioilJiciv-ni 

linle absolnm. {h 


Beit Serjt. and were to have argucil tor the 

rule. 


' -I V. 2.,. t/s, a ' 


i(a) O'Jl.) 



THE FlFTY-FIFTIt YeAE OF GEpilGE IlL 


r7r 


.Haiiris Lloyd. 


Miy ^ih. 


J^ITThKDALE sl)ewed cause against a rule for en- 
teving a suggestion the plaintilf recovered Toss 
than *|cs. &c. under stau 23 G. 2. *•. 33. s. 19, in order 
to entiUe the Defendant to double costs. I le ohiected 
that the act ap})lied onl^ to cas(‘fc where there has been 
a trial, and not to the y.isc of judgment by default .uui 
writ of hiijuiry; which was the present case. 

And J'he Court agreeu^ 10 that, the 

Rule was Jisi'harged. 


A 

ciiinoc l>c cu- 
trrdl under 
Cit.a3G a. 
c. 33. in onl^r 
to lUtitfc. the 
d'ftiidini i» 
double costs, 
alur juilj,inent 
by (liMuJc aod 
Wiir ot iii<]uuy, 
> lit Only mIkic 
^heiohts bc^rt 

1 [I'?'. 


Kspinasse was for the rule. 


.‘•.vo OF 'v. n.ii D }T*1 




e A 

ARGUED AJvO DETEAMIMD 




IN 1 Ht 


Court of RIN G’s BENCH, 


'friiiih "lerm. 

In the Blfty-fitth Yeai of the Rojgn ol Gkoroi TIE 


Beaedmore and Others againU PhillCPS. ^ 

of the bail in this taubo, who was a hotlse^ Bail atfowi^ to 
keeper, was admitted to justify m respect of pro- 
p<'rty consistuag partly of c ash and partly of a freehold 
house at Gibfultat. »tesM<>*partJjr 

' / of ft freehold 

This wllr^Uowcd by Da\ iPiER J. (the only judge in 
court) upon the authority of Ghistie \. FilkuL {a) 


(j) 2 i?/ 13»3 


VoL. IV. 
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1815. 


Tmiafi' 

Mtg jotK> 

I 

In order to ob¬ 
tain’ leave to 
enter up jud^- 
merit^On an old 
wairant of at- * 
torney, it iQUst 
be 8worn> tbat 
tbe defendant 
was alive on 1 
day in full ' 
term; the 
essoign day is 
not ttilHcicnt. 



' Against Warren. 

Joved tenter up judgment pn. ^ old 
upon an affidavit ^at the 
defendi^t was alivfe'Ion the essoign day of tlm term. 

adnu|ited that the p^fecticc used to be to require an 
affidavit that the party was alive oi^some day in fell 
term, but he vouched a case in the last tenxt >vhcrc thiiS* 

' motioni'hnd been granted upon a siin||^ affid^H to the, 
proseiil, upon the authority of a casli reterred to in a 
note to Tidd's Pract. jjth edit. 490., that on the tssoign 
day was feuUlcu'ut. 

^ 1 I * 

► ' 4 * 

- C/. Manioit (anut. cur.’i acknowledged'having-^db-‘ 

tained the rule iiicntionccl; biit said that hd^had Since 

'’7 , 

.dihcovei^ .dkt the case referred to in thj6 -^hote to 
P>< 76 Y.%th edit., did not luakerffiMidd fllvtion- 
fdiibiyp drawn Iron) il, and that the (Ut^ether 

pnuitei| in the 5th odit. And so leave was refused 
in this case, {Lc Blanc i. being the only judgq;,tjn 
Court,) but he afterwards mentioned the case wheii^ie 
-ii, Cpurt \ya$ full, and then saitl, it was proper that the 
^ rul^^shol^d be understood as ajjjdying univcjp^^for 
the governing the practice of the 
'That as all judgments iiv actions by bill r^|[^t6'i!fei$rst 
tlay in full term, tlic COtiit were of oi^jpion tfaj^.the de¬ 
fendant must l)c swpi'ii to be alive' eithei?f^tt.\djc first 
or upon sunie day in full term. 



SN THE FlPTY**J?lS^S«|3fSAR OF GBOttOB Hf* 




C0TTL]£%dl^5f EtlZAfiliTH 

^ .. of C. ALBBTcji^ece^p^^ 

^S^^IPSIT tbr nofk and I^^r^ae for 



JlJ. t 


AU!j<»ugI»A 


tor, and on the money col|S^t«, Pleas, i^’Jbsi’^u 

ai^ Re unques ei^utnx:. At the tnal belore Ee’ Blanc J. ^^btU 


the^tMloJi ^kigs after la&t lei in eht taSe was thus: Jg^JeTof •S&i'i. 
tlj|^Utor wa^ a fradeiinaii m^Twidorif 


and died having appointed J Alduchf J. Tuiilot^ and «veidtexc«^ 

V , tots why jb»> 

on lub executois, ol uliora J,AUhn?i alone proved th^wHlr 

pio\ed the will, but a povvci was icseivtd to the othcis ihuie toa^ 

to Oomc }V. J.Aldjuh being rtMdent at a distad?^ 

flnc^ Lof^n granted a powei of attorney to Den^^ IJiVged^l^w- 

afi4 the 0cfcndfli^t (vsho was the* siftet^of himself and 'j" 

tW d^^sfd) to tict foi him; and tho* act under 

buluii^ ns^^fttod m the adimmstiadon ofjGWe db- thcr of the exe- 


^bulufi^ nsi^fttod m the adimmstiadon ofUte db- thcr of the exe- 
ceasSM^e OifeetS) under this powei, fo* some tifii^s aiid*8ot^p*^!^*’^ 
until th$ death of,/ lldt n h. J. lUh u h died leaving th# 
d^iidnin and two othcis his c\ecu»ois, who proved the , 
and the ddcndaiit still t^mtiniitd, alter J. AL^cK% 
death, to aOC-in thi iidnimistiation of C. 
firs^|(8^toi’s) effect, consultmg w ith and ii^mg,fi0der 

It appealed, ho^fetei, fhat she 
a commission bankruptc}, a debt due 
to tM |f]|^o| C* Aldrich, in^l^fhg hei claim as exeetti^^ 
of J» who was executor ol C Aldrich, And 


upon this case it was objected foi the di^tidant that 
was not chargeable as executrix of C. A., she hav- 
during the life of J, who was executor of Cl A,, 
Hfeted under a power of attorney from hiijj, and afte/ 
kiii decease, with the assent^d, as ngef^f Benton 

another 




l ^6 

i8ij. 


Co I 11 V. 
u» t 


CASES TRlHtTY TERM 


.inotliei cxtcutoi otC. A. Thejii^ xivfiecliiectedtocdh 
sider upon the evidence, n bctl.er after the death of J". 4 * 
the detenthnt intc^/tied as ex«|Cutoj of C. A. 

ithoat 01 merK.lY as an -igeiit. 

plaintiff. 






» 

And 11^ Pa) A ino\o(| toi a new trial, foi, first, he 
said, the law did iU)l tiansniit the ixi^yitoithip of C.^» 
to the dt f'ndanl, by icason that die^As cxetutiix of 

*' ¥t 

y?. who was fxfditoi to C. A.^ Thiyloi iind 

Dtnfoii \ cic joint ixuuiojs with ,f. ontl suivived, 
and to ih ni lli< oh i yht ot executorship *o C^A, 
acciuid In suivuoislnp, ^though the} never tonemrod 
Ihipioving the will, iioi iHLUd as executors. And iic 
<ated T Joust and Dox^ns \ I aid Ptlu (fl), tof^at 
Secondly, Ik said that ‘is tlic dtIuKlaiit acted under 
the advi^of dn could not bo liable as i^xiyshtrix 

dc 8C?^^toit, Li Dl) )?! being lawfuji ^i^ecuti^ 

, competent to act linnsdf belore piobatl?, ahd twignt 
also before piobati authon/e tlie defendant to act; and 
he who having aulhout} to ict in any in.ittei, consull?' 
with and advises anollui to act thcicin, does for tl^is 
^^UTpose^S^ori/t linn to act. And so the juiy were 
mistahcll^ sijppcismg that tlioiighthc defendant acted 
undei the ndvfce of Dtntoru slit was ncvei^^||^e$i^^ielble 
as executrix of liti own lytong, lor a persoii caniiM be 
execufiix of hc! own wrong who acts atu^jf i| 'i^htful 
executor. Aiul as to the ikftnd int’s prdfbig a debt 
under the, fpomrnission as rc presenting C. A., it is too 
much to fix her upos that account as executrix. 


Si/i ill 


Lord 



IN TKE FiF’nf'*Fi3P»'« Year o» 0E0UG£ WI. 

^ Lotd Ellfnborouhmhe C. J» Admitting t hat Dt nton 
vas rightful executor^ yet if the defendant interfered 
in an assumed charactei of exe^rix^ and never 
beifig ei&ciitrix slie acterf as suclly aud^! 

thiti^’^ehliracter, mav »he nt^E^be clij, 

V 

do S09 tort^ It IS tiuly.sdd thi^t 4 ie 



^ .claim m 
eoliStcutnx 


ceutrix 


of C. A, *as being executrix ok J A, because there \S%re 
6ther executors of C. A. sunning, but the i^cstion is. 


htiii she acted as^sneh. Wo aie not called upon to say 
what migltt be the p£tcct ol J'^evton'i, making probi),t^9 
^nd confiiruing all the icts almth she has done, but 
3'' the case stands at pHsml.sht is clothed ivith no 
light htrseli, noi deines aTi> liom otiitrs who might 
have assumed n. • 


177 




1^15, 

ALOSUrtf* 


''Le Biuaxc J. It Is clear tliaj Dnifon was the 
ropresontatn e of C, A. upon tiit d^h. ot 5/. A, and 


w might havoclotla d lum‘cl( \ ifh a perthet titl^ JDurmg 
the life of A- inisinucli as tlu tUlcnduit acting 

under a powoi ot ittoiiicy Iroui Inni, Iki werfi 
icferiibie to Ins nglit, but b^ iln dt ifh oTj,A, her 
’^^thoiity was dttcinniud, Dtuf m 1 i^ht then have 
come m and pi<ntd, 01 wnhoiit pio ing might have 
taken the efilcts and acted vs (xk ut u Ij^^e did ndt 
do so. contended at th( t.ud that upon the 

cvidfend ^P ' Was to he tik<n that tlu dekndant was 
acting as agent foi Dtntmis, but I thought it a strong 
pieOe of oyidcnce against such a coacle&ion, when it 
was proved that she canu under a dilFticiit character 
to claim a debt is cxcculnv to J. A. who^Was executor 
C. A. That coupled with the rest of the evidence 
shewed that she was not acting merely as the agent of 
DcrUmi. 

Pa Cmiam, Eule refused. 
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IV 



7uesi,ty, 
Mtgt 30th. 


Doe, on the sevf^ral Demises of Hiitchxnson 
and Others againit pREstwiDOEl 


j^N eje<^tent fdil^two undivided third parts of a ines> 
suage and lands in the parish of Alfretorit wltich was 


sizes 1813, there was a verdict for the plaintiff upon a 
case stated, which in substance was ihia: 

Ft anch Stacy being seised in fee rtf the said mes¬ 
suage and lauds by indent uic Septerfih'i 1714, be¬ 

tween hmi^clf and his wife of the tst pirt, Thonms 
Gtlbett of the zd, and Thomas and Ann Gilhntf ton 


, jS, C ite- 
tidnrs in com¬ 
mon in tari, /f 

and before Thonuon B. at the Derbyshire Summer as¬ 

hen s all Ills un- 
iiivided part, 
and alt his 
estate and m- 
terest therein > 
habend to them, 
thetrhetrs and 
aiUgtts, as te¬ 
nants tn common, 
and not as jov l- 
tcnanls to the 


attd giand-dauglitei ot the s.iid Ft anas and his wife, of 
the 3d part, covenanted for himself and wife to levy a 
fine (and a fui** Was accoidingly levied) to the uses 
(anion^ othcis) of the-aid lor life, and fiom and 
after lier decease to the vse of all Jut sons la*wfully htgoi-^ 


tt, oj lie lieu ilaiighttr of the said Thomas Gilhett, and grandson 

h ift ind 11U51 I, . . , . . 

and h f ovi - 
nants vnth A 
and C , tlKii 
hnrs and is- 

s Jpis, that he, 

Ills h#! s, Uc 
would will lut 
and for cvei 

nu»eUo ten and iJie Jiatstf Iheir bodies iyually to be divided 

worT/f anuAigst tlum^ to hold as tenants in tommon^ and not m 

a,jau»s» all nti- tenants, and foi deianlt of 'uch issue lo the use ot 

sons, and tn-* ' ' 

^ and ( , tl\. r gJl |be d,^u^tus ol tlic slid Ann and the heiis of their 

heiis and a • ”, 

signs,s'louli bodies., and for default ot such issue to the q&c of Tho- 
^uittly^cnjo^^^ the lather, liib luirs and as.&ign<3 for evov.^; Ann be- 

passedthc^in- ^^^10 bcisfd, Hiiniicd oiic Bi (01,11) and died intestate in 

leaving till ee bonb Thomas, Gilbu t^ md. Henty, 
tenants in com vvho bccainc scibed upoii lici death as tenants in com- 
avo^t-tenant% iiion iu tail, iwid weic poisJsObbed and loceived the rents 
walraiuVau- and profits, Aftciwajidb Gdbeit Brcnui by indentures 

iicxed to the 

relt^si. ciLStcd j disum*mmiKt- ut h 's esi i< * tad, anctiiaircdi? iiul those claiming under 
hhu, as agamst those claiming under llic lU-a^c, ol a subscqucjitly-aiquircd right in fei. 


i 6 


lease 



IN THs UI. 

lease and release 1752, betitreen himself of the one part 
ami Thomas and his brothei^ of tlie other, in 

considi^ratjon and in excluu^ge of 
copyhold li^di> surrendered or by bis 

brothers to him, and in considltntion of |^. by him 
to his brothers, the receipt of which th^hcknS^Ittl^^edt’ 

jt 

and for dfvers other causes and considerations, granted, 
bargained, sold, aliened, released, and conlbnned to * 
T'homas and Henry (in their actual possession tliert 
being by virtue of the lease, &c.) and their heirs, all 
that his undivided part, share, and interest, in the pre¬ 
mises, and the reversion and ieVfr‘.ions, remainder and 
remaindeis, rents, issues, and profits thereout, and also 
all his estate, light, title, interest, benefit, property, pro-i 
fit, daim, and demand whal^oever, in Jaw or equity, 

Hhbendum to them, their heirs and a<istgm as tenants in 

^ • • 

cononon, and not as joint tenants, to the only popei' and 
ahsdhete use and behoof of them, their *§^rs df^ assigns 
for ever. And Gilbert for himself, his herrs, (^xt^tors, 
and administrator's, coienantcd xuih the wid 'Xhomas * 
and Henry, their heirs and assigns, by those presents, 
thut he, his heirs, executors, administrators, and assigns, 
•would warrant, and for eitr defend the premises to the 
said T. and II. against himself. Ins luirs, exettdors, ad- 

H. 

ministratoTSf and assigns, and ergmrut all and tfoery edher 
person s^ol^£^Offter , and tliat they, theu heirs and assigns, 
sliould peaceably hold and enjoy without any lawful let 
or demand hn law or in equity, of himself^ his heirs, exe¬ 
cutors, administrators, or assigns, or any of them, or any 
other person or persons whatsoever, and also diat he, his 
j||^rs, executors, administrators, and assigns, and aU and 
every other person then having or lawfully claiming 
any CbUtc or interest in the premises, would from time 

to 
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•• 

1/ 

to tiia^ at the request anti charge of his brothers^ their 
heirs or assignsj make such ‘fartiier assurance to hia bro¬ 
thers, their heirs and assigns Ibr ever, as by them, their 
' heirs and assigns, or any of them, should be'reasonably 
required. The customary or copyhold lands'agreed to 
be surrendered were upon the execution of the lease 
and release duly surrendered to Gtlberti to the use of 
him and bis heirs, and he was admitted. Henrtf died 
before Thomas kaviiig two sons. Afterwards Thomtts 
died intestate anti without issue, leaving Gilbert his heir 
at law, who w'as aKo heir at law of Thomas Gilbert the 
chirr, named in the deed of 1714. Afterwards Gilherti 
by indentures of lease and release, conveyed his interest 
in the preni’-ses to the lessors of the plaintiff, in fee, 
hat in^ pi evitmsly levied a fine and suffered a recovery 
of a nioietj of the whole estate, and he died unmarried. 
The defendants were the two daughters of Hemy\ 
eldest son who died, and they defended for an undi¬ 
vided fourth of the 2-3d'>, they and those under whom 
' tliey claimed having been in possession of it ever since 
the execution of the lease and release of 1752. And 
the question for the opinion of the Court was upon the 
effect and opor.ition of that lease and release, so far as 
respected the interest of Gilbett Brciwn in the premises. 

r 

Header for the plaintiff^ argued upon a fokmer day in 
the last term, that the lease and release without the 
w'arranty could pass no right but that which G, the re¬ 
leasor had at the time of the release, for it was a rule 
that nothing can pass by a release but that which may 
lawfully pass ; yet he admittctl that a warranty annexed 
to a release might rebut and bar the releasor and his 
heirs of a future right which was not in him at the 

time. 



IN THs vukk %T c£oneE la 

time j[»)k Btit tbmii A wawrumty wfeidi jS to Ivate Such 
an ei^t^ and 1$ to create a dJleontimiai^e ot' tbo estate 
toilt oug^t to be comtrued strictly; aud therellirfi if te-* 
nant in tail release, ami bind biin and hia^beirs to Wt(r- 
rant the land to the relessee, without saying itn 4 ^ fih 
heirs, this is no discoutiauance. For thus it Si laid 
down, a man doth wan ant land to another without 
this w'ord, heirs, his heiis shall not vouch {b).’' Again 
in the case ot the Executors ot Otenehje^ v. W. (c), this 
cose is put, ** if a man n»aite a teoifincnt in fee, and 
warranty to the feojffee only without mentioning his 
heirs the warranty ‘•li.ill enure lo» Ide only, because it 
is taken strictly.” And again, j1 a man wariant land 
to jB. and his assigns, the assignee must vouch during 
the life of IJ., tor the warranty dintinue** but duiing the 
life of 23 ., for it is but foi lile foi w.vit pf words of inhe- 
litance (d).” Now the warranty in this case is to the 
lejesiipes only without then heirs, for althoiigli it goOs 
on that they and their hens shall peaceably enjoy, yet 
that is no pait of the w^anaiity, which precedes it, and 
is confined to J'. and //. And therefore this shall 
work no discontinuance, but shall €11111*0 only to the rc- 
losbccs ihomselvcs. And supposing it were a disconti¬ 
nuance, yet being for the lives of T. and Hi only, 
when they died, G. became leiiftnt in tad again, as he 
wah before, l^ausc by the deaths of the itksstHis the 
discontinaatice is determined, (e) 

Ji Balguy for the defendants contended that the lease 
and release passed not only the present but all future 

(n) Ca Lit %h$.a, 32S,«. Lit.t 6 oi. G/IK Ten. tzo 

(J) Cf). Ltf. (f) Dyer,j^%,h. (rt) Co.LtUA1^‘ 

(f) Co, Ltt, 3 S 3 ' 


interest 
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tSiS" int«]ro$l of GiBeri^ or at least that it operated as a bar 
’ ^ ^ “ to G. and such as claimed under him, as against those 

aguMit claiming under the release. For the release doth lit 

FaBSTwiooL. warrant the land to T. and H, and their heirs, 

notwithstanding the word heirs doth not‘immediately 
follow the word, ^arranti because G. covenants for himself 
and his heirs with T. and H. and their heirs; and if a 
man covenant with another and his heirs to warrant the 
land, this is a warranty to the heirs, and they shall 
vouch. Therefore this being a release with a warranty 
to descend, ex concessis it woi k^th a discontinuance, 
and the son of G..could not have entered after 6r/s 
death, but would have been barred; the reason of 
which is fo?r avoiding circuity of action (a). And whe¬ 
ther this warranty pasaoth the right, or may be used 
only by way of rebutter, is immaterial to the defendants; 
in either case the plaintiffs arc not entitled, foi they 
cannot stand in a better situation than G. himself. 

The Court ha\ing intimated an opinion that the les¬ 
sors of the plaintiff wcie hatred by the release in re¬ 
spect of such part of G.’s interest as H, took under tlie 
release, and for which the defendants claimed to defend 
under the relea-sc, Bcadn made another point, viz. that 
whatever interest passi,d by the release to T. and JL 
passed to them as joint tenants and not as tenants in 
common; consequently at the death living ST. the 
whole siirv ived to T., and no part descended under the 
release to tlie defendants. 

And as to this point farther time w'as given him 
to speak, until tljis day, when he admitted that 

(«) Co lu 


T. and 
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T. and H, tool^ as tenants In com^bi^ for the bn- 
bendum jl^ to thedi, theia heirs and assigns* ns-, 
tenants in common* and not a& Joint tenimti^ to ^he usq 
of them^ tiheit h^iis and assigns*” ancf aldjioagh 
had beeh an..use executed by the statute* the e^me^ 
quence wo^M bq. that they^were joint tenants* yet he« 
admitted thafr where the person seised to the use and 
eestui que use* is the same, the statute doeib not opeiate. 
And for this he cited Lord Bacon^ that the statute 
ought to be expounded* that where the paity seised to 
the use* and the cestui que use is one person, he iievei 
taketli by the statute, except theie Jie a direct iniposbi* 
bility or impertinency foi the use to take eifect by 
tlie common law ” (a) . 

Wlieieforc judgment passed tpi the defendants. 




Do» 

niffysir* 


(d) £j tai Ttjili 35a 


Young again')t Mu\nr. 


May 30th. 


^AbE. The plaintiff declaie*, as rcctoi of the lec* 
tory of Gilhng 111 the county of io?/, against the 
defendant as cxecutoi o^Piggottf the late rector, that by 
rile laws and customs of the land of this kingdom of 
England^ &c. rectors are bound to upaii the houses, 
buildings* tenements, chancels, and pews belonging to 
their rectories, and to leave the ->ame well ind •suffi¬ 
ciently repaired to their successors, and >n default 
thereof then that the executoi or adinmisfiitor of such 
rector, after his decease, is bound to sati&fy the successor 
such a sum as is sufficient foi the repaialiou of such of 
the premises as arc left mircpaiied and dilapidaledi and 
that Piggoti was seised in light of hia lectory ot a cci- 

taiii 


The successor 
may have sepa¬ 
rate actiofu 
agdin^t the 
executor of the 
lat rector, for 
dilapidations 
to di/ferent 
paits of the 
rectory 
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tain pew in the chuich, and vtas bound to keep it.as wcU 
as the chancel in repair/ and that Ptggott di«I ^seised of 
the rcctorjr, and that the plaintid*succeeded; and that 
at the tinic oi'Piggotfa death the chance] of the church 
and the pew were ruinous and in decay for want of re¬ 
pair, and that the expenco’of repairirt^g the same would 
amount to lool., of which the defendant had notice, 
yet the defendant hath i ofused to pay the said lool. &c. 

plea in b?r; that hcictofoie befoie the conimencc- 
inent of this suit, to wit, in TUmty term, ^4 G. 3., the 
plaintiff impleaded the dclendaiil as executor as afore¬ 
said in this couit irJ a pltM of ticspass oii *^110 case, setting 
forth a declaiation in the same form as the above, for 
want of repaiation ol the 'icetmy hou^e^ ovthmises, and 
cottages belonging to the t e« fo) y, and of the gates and 
hedges upon the glebe lands^ &c. And such proceed¬ 
ings were tliereiipon had, tliat afleiwuids in Michaelmas 
term the plaintiff recovcied against the defendant as 
bucli executor -480/. 6s. foi his damages, &t. as by the 
record, &c. And the plea alleges that the same state of 
ruin and di'Cay of the chancel and pew m the declaration 
in this action mentioned, existed before and at the time 
of the commencement of the former action, and that 
the damages now sought to be recovered might have 
been included in tfic former action, and recovered 
therein, &c. 

Replication, denying that the damages sought to be 
recovered in this action were in any manner included 
ill tlie declai’ation mentioned m the plea, nor were the 
same or any part tliercof recoveied in the action men¬ 
tioned in the plea. 

Demurrer. Joinder. 


Ttndal 



IN THK F£rrv*«tT» VtiA« o** GEQBQE HI. 


Tindfil ftt fiupport of tho demurrer ai*gu«d that a 
|daiutift' is not at Hberty to subdivide one entire cause 
of action) aiid to bring so many separate actions as 
there may be consec|aences resulting from it# but tb^t 
he is bound id include all the cons^'quences under one 
action, and to recover daniagcs for tliem once lor all. 
A.a if a man recover in assault and battery, he shall not 
be allowed afterwards to have anew action for the same 
battery, though it be lor other tlainagcb, ^as for a lace- 
ravit, maihein, Sec.; but«the defendant shall plead the 
former recovety in baj, and a^r it to be f<« the same 
cause, and it shall be a gooil bni, ihougli it be sliewn 
that the new damage accrued nice the first ac¬ 
tion (a). So tlte plainl^d' shall not have aif action of 
trespass for digging under tlu' loifndatipn ot his house, 
per quod it fell, and he lost all benefk aj^d profit of his 
house; and another action upon tlie ease lor digging so 
iiea* his house that it fell, and he was compelled to quit 
it, together with his trade, if it appear that the digging 
is the same in both; for the words, that he lost all liene- 
fit and profit of Jiis house, m tho first action, include 
tlie tiade of liis house, and the damages for the loss of 
it (6) in the second. So for the same wortls the plaintiff 
shall not have a new action by a new interpretation of 
them (t). And even where the* action is of a higher 
nature, it shall be baired by a recovery in an action of 
an inferior nature, as an appeal of maihein shall be 
barred by an action for tlie battery and wounding(d). 
In like manner, in the case at bar, the cause of ijiction 


185 
lilts* ' 


(ju) FetUt V. Biale, Sulk ti. 

(b) ^(jrn/c/V. jSTfrjc^, 1 if-t- i*"? Ptr three Justices against ya»« 
C. J. 

(f) Gardatr v.Heivis, 3 Lev. 248. 

(rf) Hudun V. Lee, 4 Rep. A 3 ’ S C. s/.»«. 318. 

14 being 



iS6 
? I8f5. 


Yo«NO 

agtUHSt 

UNBT. 


•CA^S m'TRlNITY TERM 

n 

1 . ^ 

being for dllapidHtions tp the I'eclory by the last mctuti- 
bent, for which the plaintilT has already recovered 
xnnges in respect of several parts of the rectory, and as 
the damages to the other parts might all have beep in* 
eluded in that recovery, he shall not be permitted to 
split the damages, and to maintain a new action for the 
same cause by alleging a new damage. And great 
hardship would ensue if it were otherwise, for then the 
Defendant mi^ht be harassed with as many action«t as 
there are divisible portions of damage, as for the da¬ 
mage in each room of the house, or in each acre of the 
glebe, &c. 


Scajlelty contra, denied that^e former action was for 
the same cause as the piesent, an injury to the house 
and glebe, beirfg a distinct cause of action from an in¬ 
jury to the chancel and pew. And Ik lelied on Se^don 
v. Tutqp (a); I lift kin v. Campbell, {b) 


Lord Ellenborougii C. J. 'fhere seems to be no 
doubt in this case. It the defendant could make out 
that an injury caused by dilapidations was one entire 
identical injury, forming piecisely the same cause of 
action for every part of it, then he would be right that 
the plaintiff could have but one action for it. But I 
have not heard any authority cited to that effect, nor 
does it appear to me that there is any reason why this 
should be considered as one entire cause of action com¬ 
pounded of the several injuries sustained in the several 
parts. They ai c different and independent injuries in 
reject of the different parts: the injury from the dila- 

fff) 6/^ 607. xJBl ie. 827. C. 3304. 

pidation 
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pidation of the hotise is one thing* that%om the dilapi¬ 
dation* of the chancel *18 another; and the causes are 
distinctf the lattet might notd>tf consummate at the time 
when the hM was. It seems to me therefore that the 
phuntiff may; maintain this action as tonv&nlencb or 
subsequent discoveries enable him. It is to,be regretted 
indeed that two actions should be necessary, but if what 
hai^been suggested at the bar, that the defendant would 
not consent at the trial of the former action to the chan¬ 
cel’s being included, be correct, this second action may 
bo laid to hia fault. 


Vaw? 

M'VttHf 


Le Blanc J. If the omisbion to repair one house 
could be consideied as an omission to itpur anothei, 
the defendant’s argumraffi would be well, but that can¬ 
not be. And a** to the haidship, the Court will always 
inteikie it they <ice that the action is brought for op¬ 
pression’s sake. • 

Bwley J. In assault and batterj the injuiy is not 
the gioiind of action, according to hord llolf {a\ but the 
measure of the damages, which the juiy must be sup¬ 
posed to have considered at the trial, the injuiiuus act, 
which IS the batterj, is the giound of action. 

Pet Cunam, Judgment foi thcPlauitiff. 


( ) Sec /■ tier y Seale, Suk li 
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^Mtfdap 

A&jrJOth. 

Covef)*pt lies 
thft heir, 
Tipto % co¬ 
venant made 
to the an- 
cector and his 
heirs, to whom 
lands 31 e con¬ 
veyed in fee by 
hntband and 
wife, that he 
and ins wife 
\^11 make fin- 
ther assui ince 
upon request 
ot the anctstor 
and hu heirs, 
and the he r 
may well assign 
foi breach, that 
Ins aniestor 
xequested the 
husband, tliat 
he and his wife 
would levy a 
fine to pass the 
estate of the 
wife iegall]! to 
him and his 

heirs, which 
they refused to 
do before their 
decease, pet 
quod after the 
death of tl e 
ancestor tlie 
devisee of the 
wife ejected 
the heir. 


JoNhs and Another against King. 

JT RROR to revefise a Judgment in e^venfnt given in 
the Coppion Pleas against Jones ami Mc^nd 
executors of Griffith (a). The plaintiff below deplarea 
that bj- indenture 7th October 1794, betwepn one W<^ge 
of the lirht pari, the said Gnjffilh and wife of the 
second, and one King now deceased of the third, Worge 
by the dii ection of Griffith and wife, in cotisideratioji 
of 300/. paid to luiu bj King at tticir request, in dis- 
chaige of a inortgaoc, and of paid to them, 

Giijfiih apd wife, did baigain, sell, assign, alien, and 
lolca'to, and GtiJJith tpid wife’l|i^ gtant, bargain, sell, 
alien, release and tonfiint, to King, his heirs and 
oissigiis, a messuage. Kinds, and premises, with the ap> 
purtenance}*, &c. destiibfd in the indenture; habendum 
to King, his heirs ami ass.jgiit,, to the only proper use and 
behoof of his heiis and assigns forever; and 

Giiffith for himself and wife, and for their and each of 
their heirs, executors, ainl administrators, did covenant 
with King, his heirs and assigns, that they and their 
heirs, and all and every other person having or lawfully 
claiming, or who shojild or might at any time there¬ 
after have or lawfully claim, any estate, title at law 
or in equity in or to the said messuage, 8cc. or any 
port, should from time to time, and at all times there¬ 
after, upon reasonable request and at the cost of 
King, his heirs and assigns, make and execute all 
farther acts and conveyances for farther assuring the 
said messuage, &c. t ^ the use of King, his heirs and 

{a) Stc 5 Taunt, 41*. 1 Marsh. Jt. loj, & C 

assigns 
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assigns for ever, as by fCingt hh heirs or assigns, ^iould 
* be reasonably rcqtiired, sb as such farther assurances 
should contain no farther warranty or covenants than 
against Oie persons or their heirs, who should make 
tho sam^ and so as the persons required to make the 
^ame should not be compelled to travel, &c. And the 
plaintiff'avers that King entoieil and was sei&ed, and 
died seised, whereby all his estate, &c. descended to the 
plaintiff, as Ids son and heir, and Jje became ^eised; 
and the plaintiff a'vsigns foi breach, that Kin^ in Ida 
lifetime fui better asstiiing the said niesbuagc, &c. 
requested Gnifjiih tliat he and* his wife at the tost of 
King would levy a fine to p^tss the estate ol the wife 
legally to AT/wg and. his luiis, which thej lofused and 
neglected to do bc^t tlieir fletease, bj means whcieof 
afleiwaids, and altei the deutli one J, Jokn^oiif 

tlie dcxisee of the wife, b} leason ol no such fine 
Inlying been levied, hiung a lawful t4tk to the said 
tenements, &c entticd and lawfully tjtcted the pIainti/1^ 
and hath lawfully kept and ^uli ke^^ps Inm so ejected, 
contmiy to the co\onint of Chifftlk, &c. 

And after seveial pleas upon which issues were 
Joined, thcic was a vtidict foi the plaintiff on all the 
issues, for 950/. danngf •*, and judgment thereon. And 
the errors assigned were, fhst, that the declaration 
and matters therein*are not suflititnt in law; secondly, 
that by tiie declaration it apjuais that the covenant 
for the non-pei foi mince of whicli this nctiun is brought, 
was biokcii in the lifo-tinie of tlie sjid King deceased, 
for which reason the action, if any, ought to have been 
brought by and in the name of his personal repi esent* 
ativO, and not in the name of the plaintiff; thirdly, the 
general error. Joinder in error. 

Voi. IV. O 


Srntleff, 
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ScarletU iu support of Jtbe errorib oiuleavoured iu 
dibtiuguish this case from Ki^igdon v, Sottle {a)y wliorc 
covenant w&s held to lie for the devisee of land in fee, 
upon a covenant fur n good title made with the devisor* 
to whom tlie land was conveyed in fee; first**'because 
that was a covenant for a good title absolutely* but 
this covcnaiU for farther assurance is not absolute but 
depends upon whether a riM|ue&t shall be mode by 
/^ing or hi^ heirs, ^and the plaintiff has not shewn that 
h made any request, but only that,A 7 wg did. And in 
Middleniore v. Guodale (^), where thi« action was held 
to lie for the assignee of J. S. upon the like covenant 
V i'th J. «S., his heirs and assigns, the assignee averred 
tl ut he ma<le a request. But without a 

ie(juest by the plaintiff the breach Is wholly with the 


ancestor, for whichjii^personal representative and not 
^haU iuA’c an actioii.^ 

tinguishablc ficsn Kingdon v. Nottle, because that\ag 
a covenant for w avranty of title upon a conveyance in 


Ice; and if a man giant lands to anotlicr in fee by sueli 
conveyance as will pass a fee, and covenants that he 
lias a title, a fee passes, and the covenant which is real 
di'jrends with the ii'c; but it is otherwise, if by tlie 
«.diit an estate v'.hieh ia not descendible to the heii 
passes, but only a lesser esfate, for then ilicre is nothiug 
to carry the covenant along with it*to the heir. And 
ihcicfoie in this case, since a fee did not |>ass in the 


lands by reason that they weic the wife's lands, and 
there was not any line, but an estate for the life of the 
husband onl^ passed, v^hich came to the heir as special 


{*) Aiti-i’j (*> Cte. Ct.r. 


occupant 
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ixcyponl tbe detith of %tis ani^Ststorj and not hy 
neither (fid tliiij Covenant ^ascend to hini. > 

I* 

» 1 

M^royeZ cOntra, cited Fiiz. JV’.JB. 14J. C thA if a 
man covenant by deed to another and his heira>Co 
in&oif him and liis iieirs of the manor of Z)., and wUI; 
not do it, and he to n horn the covenant {:> made die» * 
his heir shall have a a rit of covenant upon that deed," 

And per Cunam thgt seems to make an end of this 
case. For here the party pio^es'ies to convey a W 
in the lands, and covenants with*the heir that he will 
do all tilings neccssai v to assuic the ti.ime, that a fee 
may descend to the ||^ it it be not inteieepted by the 
ancestoi, and the .int^stm has* not intcTcqited it, and 
the heir is daiunilied, inai,inuch ja fee his not de« 
scended to ium, which it would have d*>ne, it the party 
liadtJuTfifled his covenant, and performed tJie act 
f’Pfjmml. 


Judgment aJJjrinod, 
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ikCiQp JOth 


Cakstaihs and Otlicis, Assignees of Kenswg- 
TON Otheis, Bankrupts, agaimlSTZm 
and Otlieis. 


Whether a 
coninii$sioii of 
onc'half per 
cc'ii upon « 
banking ac> 
count be ueuri- 
Aus or not, it n 
question for 
the jury, tf^ 
jKoamg upon 
■whether u nuy 
be ascribed toi 
reasonable re* 
maneradon for 
tiouble and ex' 
pence, or wl e* 
ther It he a 
colour ior the 
payment of iito 
terest aboi t jA 

J percent npc) V 
OBti o/jnnci, 
and IT theie be 
a contraiietv rf 
evidence uprn 
that point, the 
Coui t Wl 1 not 
set aside the 
verdict and 
giant a new 
trial, alth nigh 
the verdict be 


^Y^StUMP&lT for wolk and labour done by the 
b.iiikiupl'- bcfoic their bankruptcy, for money due 
to the bankiiipt'. foi ceitain commissions executed 
by them on account of the defendants, for other 
tnnney due to the buukiupts for itilercst of money lent 
and foiboine, with tl e common money counts. Plea, 
non a->sumpsit. At the tnal before Lord LUcnhoi ofagh 
C. J* at the London sptings, afler labt Michai Imas term, 
the case in substance was^thus. 

Kensington and (J(^ 'vcie bankers in London; tl<o de¬ 
fendants had a Wic-ur^Urade in London under the 
111m of Siting Smit/if and Co., and also a liousc 
at Ldinbuiq^if under thefiim of^Scottt Smithy SteiVy and 
Co.y tlieie being no such peison as Scott, he being dead. 
In the beginning of 1803 and Co. opened A 

banking account with the London house; and in Augmt 
of the same jcai tlie^ opened anothci aciount with the 
Scotch house, .it the instance of Sniiih, who was thepiin- 


opmion ami managci, uiidci an -agreement that thc^, Kensington 

direction oi the gnd Cb should allow the SfofrA*house to diaw upon 
judge who tucd 

It , unle*s It them to an extent not exceeding ao,oco/. to be 1 unning at 

appears chaily . 

thil the jury ono time, taking a commission ot 105., 1. e. puc-halr per 
JrrenJ^urcon- Cent, upon the amount of the bills diawn, and that they 
fi'**an"Bcilon sbould not be required to make any advance of money. 


brwight under 'jjjg i[)ui,}iie<.s foi which this comniission was gmd to be 

ibc Chancel- ■* 

loi’sordena 

peif trial maybe mdVed for in the court where the action is depending, thpvgh the actien 
could not be sustained without the aid of the Chancilloi's orcle^ 


agiecd 



IN THE PI. 

agreed u|)Qn» was the accepting' and paying the bills of 
the house, taking cfiai'ge of their remittances, 

aiid'obtdil^ng artM;pMhce’''tind payrhcnl of them, some 
osiers in the Country, seiifdiiig nhtice when 
they were refused a:ceptance or payment,' dn'd'’gelting 
tlicm noted^, and negotiating their foreign bills. The 
whole, of this business was transacted liy the* direction 
of 'Smith with the hondon house, to which tlie Scotch 

. ,.. i 

house also i eferr«I os to their friends *111 Londotif and, 
nearly all the funds that were rcniitted to Kensington oxifU 
C 6 .y on account of the Scotch house, came through the 
fjondon house. However the Vondon and Scotch ac-' 
counts were kept distinct and by difTcrent clerks during' 
the whole transaction^ Before the opening of the 
Scotch account Kensington and to, having become much 
in advance to thcZ<o?i«fo« house, reftisod several times to 
honour tlieir drafts, and the London house stood over-' 
dravm for 30,000?. at the first opening T>f the Scotch 
account. Afterwards, and for the first three years 
after the opening of the Scotch account, the London 
house continued overdrawing mid increasing the balance 
against them, the interest upon advances'them foi^, 
that time amounting-to nearly 5,000?., while . 

liouse during the same time kept Kensington and Ci>. 
nearly free from advance, the interest upon advances 
for that time to the Scotch house amounting to no more 
than 87?., but the commission amounted to between 
5,000?. and 6,000/, This w'os effected by means of re* 
mittances made through the London house to the credit 
of the Scotch house, which kept down the lialance of the 
Scotch house upon their drawing account with Kensington 
and Co., but increased the balance against the London, 
house. ITius things went on till June 1806, when a me- 

O 3 morandum 
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. His. 

Cakstair? 

Si UN. 


inoran<jum of an agreement was ma^e, which was prove*! 
to have been shewn to and corrected by one of the part¬ 
ners of Kensifigfon and Co., and which wan entitled be¬ 
tween T. Smithi J. Stein^ li, Sidn^ and H. Smith, of 
l^encImrcJi-street, in the city of London, merchants and 
partners, caiTying on business under the firm of Stein, 
Smith, and Co., and also Ciirrying on business at Edin- 
hutgh under the firm of Scott, Smith, Stein, and Co, of 
the one part, ttnd Kensin{^ton and Co. of the other* 
for the depositing with them, K. and Co., certain 
securities for the payment of all p»'#’sciit and future 
advances and intciest, &c. made by them tu the firm of 
tStnn, Smith, and Co., or of Scott, Smith, Stein, and Co. 

r 

And in this nttinorandum it was recited that Smith 
and his said partners had for some time past kept ac¬ 
counts with Kvndnhton and Co. as their bankere, under 
tin- firms of Stun, Smith, and Co., and of Scott, Smith, 
Shrill, and Co,, and that they had applied and might have 
ocuasion again to apply to K(nsington and Co. for dis¬ 
counts and advances, &c. Alter this Kensin<iton and 
^ (h. went on dealing with both firms until July i8iJ, 
|^‘when in eonsequence of the magnitude of their ad- 
were obliged to stop payment, and a com¬ 
mission orbankriiptc\ issued against them, and soon al- 
tprv*ards ii commission issued against both firms of Stun, 
Smith, and Co. 'Fhe balance claimed to be due from 
the Scohh house to Kensington and Co. at the time of 
their baiikrupU^v amounted to 314,581/. 3.?. 6//., of 
which the sum of 53,000/. was for commission, and 
from the Ijondon house to 54,448/. 15^. 4*/. These 
balances were reduced by counter claims on the pjirt of 
Smith, Stein, and Co. to 291,000/,, for which this action 
was bj the direction of the Court of Chancery brought 

Rgain«'t 
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Against the dejfendan^'s. There was a contrariety pf evi- 
ilence as to the nature of this conimissipn of one-half per 
ccnt.j^ and its reasonableness in n'spect of trouble, &c. 
upon a*banking account, niany of the witnesses stating 

tf 

that the accustomed charge for commission upon a bank¬ 
ing account, never exceeded one-fourth per cent. Lord 
Ellenlujroiigh C. J. directed the jury upon the evitfence, 
that if the commission could be faiily set to the a<'- 
count of trouble and inconvenience, it was not usurious; 
otherwise if the commission overstepped the bona fide 
tiouble, and was mixed with an advance of money in 
order to cflfect an ituhicemeut for such advance from 
time to time. And Ills Lordship inclined m his charge 
to the July, to the conclusion, that*lliis commission, 
was under the circumsta»ces vsmious; but left that 
question upon the e\Idence to the jury; aiid the jury 
iouiul for the plnatlfis. 

^ * 

In I Ida) If term The AttO'nc f-dtKoa. moved for a 
new trial, upon fhe ground that this was a verdict co’^i- 
traiy lo evidence ami the direction of the Judge. But 
the Couit doubted, whether as this was an action com¬ 
menced again'.t the defendniits, by order of the Court 
of Chancery, and which could i have been sustained 
but tha* the order restraiwod the delendant& from set¬ 
ting up their bankruptcy, this motion ought not to 
have been made, as in a feigned i^slIc, before the Lord 
Chancellor; and ‘■o they direrted fliat application shou’d 
first be made to flis Lordship, if he should think fit to 
entertain the motion. Whcieiipon tho*Attormy^Gi- 
neral left the Court, and returning soon aftei wards, 
■stated tliat he had applied to the Lord Chancellor, 
mentioning to him what had taken place here, and (hat 
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His liOrdiihip saidi it was the constant kulc oftho Court 
of Chancery, when it directs ifti actW^ not to cwisuler 
" it as having been tried, unless the t^ult in ^bich it is 
depending is satisfied witfi the verdict, and althoiigh 
the parties might not be able to stand in court without 
the aid of the Cpurt of Chancery, yet that m.ikes no 
difTerence, the rule being that so long as there remains 
any thing to be done to make the verdict satisfictory to 
the Couit, the cause has not been tried Whereupon 
a rule nisi was gi anted, and cause wa^ shewn, paitly in 
«the last tei m, and partly in this. 

Topping, Daunceij, Abbott, and Richaidson, who 
shewed caiibC, aigucd, tint in the judgment of Epre C. J. 
and Rook J. in Hammitt \. \ia {a), the question, 
whether usuiy or not, wis a quc‘«tion ot fact lor tho 
consideiation of a juiy, which must always be collected 
fiom tilt whole tiaiisaction, and cannot be dcUimined 
upon any particular faet as constituting usury, until all 
the circumstances have been tiken into considcratioiK 
And thtitfoic wheie montj is advanced iindei parti¬ 
cular Circumstances, a man maj be warianted m re¬ 
ceiving inoic tliaii 5 pci cent, as for expence, risk, and 
trouble. I or in oidcr to constitute usury tlieie must 
be a coiiupt contract, a loaij, and loibcarance (b), and 
putting a loan out of the case, a banker inaj, if he 
please, ti ilTic with his cicdit, and receive a jnice for 
lending his acceptnnu, without incmring the guilt of 
usuiy (c). And in Cuifu and others, assignees of 
Gibion V, lAicup, London sittings alter Hilary teini 

(a) 1 B &. P T44 

(b) Lloyd V Wtlhams % IP"tls a6t S C i Bt R 791 

(cj Per Byte C J , la Jtamnttl ♦ 2 Vtf, l B 8 c J*. 153 Bvcl y r. 

If pineslcjf 4 Li t, s5 Bfaiterr an \, Coviie, 3 Camfh. C 788. 
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.' / wWch wa» wi action brpuglrt ? by dMer of ^# 15 ; ^■ 

Chancellor to^y a ^ue^ou of fiaury> imi: > in tlic c’>4^ 

aainc form as ji;he presenriitWon, for money due for coHfc* \^{i. . | 
mission and infer(?st, &c.j it appeared that G^i^sONimd ' 

Co. bankers in*opened a. banking account witir- 
the defcrKlants' bouse'of tmd^ in Manchester,'upon an 
agreement tlmf they should receive 5 per cent,'besides- i 
, interest on all mpnies poid and advanced by them. Tlie 
defendants had also mujtlicr house of trade in Londoni' 


and the bills drawn by thcn| upon the Gibsons were dated ' 
and signed at Manc/ieitei\ but were tilled up in Lo7idcmi 
and carried from the London liouse to*the Gibsonst and 
were payable in London, and the letters of advice were 
dated London, and also sent to the Gibsons fi*om die /.o«- ' 
Jo;t house. And evidence was given 4o shew that this was ■ 


opened as a country account, by way of getting a com¬ 
mission mwn what was in reality a town uecount. But it 
was ruled by Lord Kt'nijon that comniission wis lawful; 
and he said the only” quest ion was, whether it was reserved 
as a colour for usury upon a loan of money, or fo? 
trouble. That for trouble in transacting money nego¬ 
tiations a banker may as well receive a commission as a 
factor may for trouble in making sales, &c. So in the 
case at bar tlie question was f<)r the jury, wlicther, 
under all the circumstances, this vias a colour for re¬ 
serving more than 5 per cent, upon a loan of money» or 
for trouble, &c. And the jury have determined it. 

Nor is it a matter of course to grant a new be¬ 
cause in the opinion of the judge who tried it the verdict 
is against the weight of evidence. If the (’<ant see Uiat 
justice and equity have been done {a), or that it is a 


(«) Duchess of jWrflz.j i«/i csisf, % Saik- 646. Burton v. Thompson, 

% Burr. 66 s • C^ndeu v. Cov/ley, l,BL J2. 4tS« ^yJftt' v. Love, % BUB* ^ 
xvku Gotlm V. Wikod, a l^its* 30a. Edmonm v. MaJvli, a T. if. 5. 
Cox V. KitcUn, i B. ir P. 338. 
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hirdi action («)| or tha^ there is a contrarietjjr oi 
dence(^)a it is not tb«^r haj^t tp grant a neu^ tria], al¬ 
though the verdict be con^wry to pvidence» or lu the 
opinion of the judge who tried it against the weight of 
c\ idence. And that the verdict here is ^plainly with 
the justice and equity ol» the cate, there can be httle 
doubt. 


T/ii^ Attornexf-Guieral^ Pari, Scarlett, and /*. PaU 
hcl, coiUia, admitted that it was in general true, that 
^ VIhere the verdict is founded | nrelj upqn a question of 
fiut, and wheie thcie ib conflicting c/idence, the Ckmrt 
ill not grant a new tnal, altliougli the incimation of 
the judge who tiled it may be against tlit vcidict. Yet 
the} bald there wtitf exceptu ns to that lule; as if the 
, veidict be matn/litlij against the weight of evidence, or 
it from the intricicj oi bulk of iht evidence there is 
reasomib?-^ doubt whether it was thfroughly uuder- 
itood. And sevei il of the cases cited contia were be- 
foic the pncticc ot granting new tiials had become so 
gmeial as now, or wis so well understood, paiticularly 
ihe Ducliesb of Mazatine\ case, which, however it 
luiglit be consuleicd m Cox v. Kitchm as a leading de¬ 
cision upon the subject, does not seem to have been 
acted upon by the Court, for they decided upon a dif- 
ictent point. And if the verdict include a legal con¬ 
sequence as well as a propositun of fact, and in draw¬ 
ing this consequence the jury mistake, and infer con- 
tiarj to law (c), then it is absolutely necessary to 
justice, and the Court does, interpose to grant a new 

(■?) Stitt} T Frimpion j L6 Jljy,6i SC St/i 644 

(J) Ftemets v Bancr^Bac Ahr Tr:al 4 Hall, i tVih 4S 

(c) Per Ld Mmtf, i Bar 39j 

tlial. 



tN THE FirrY-prmt Yfar or GE^IlOn III. 

'Wat.* Now in this casb the Jitry !»At« tAfcen npon titem 
to dechlOf t^ithdnfc nny^/5of \3!i^t^nclf‘wfrsHhe u^tAge of 
the trade, '^hieix wos if ftict proved in Fl<3y6i v. LV- 
i^tds{a\ Or rather agnirtst such proof, thftt this com¬ 
mission of Tohe-iiill per cent, may lawfully be taken by 
bankers; this being the first tune th.at '•nth a rate of 
commission as the present has bten set up, tlie former 
tasos going no larther than out-lointh percent. \J) 

Lord ErtENBonoUGM C J. observed that the question 
came to this, whether the commission could be con¬ 
sidered as a leasomble charge for fTouble, fiir thc*e was 
n<^ ruh of hu that it sliall not exceed one-fourth per cent, 
though tlie foiniei cases turned upon a cctrnmission at 
til it rate. 'Hiat as this cise fti point ot amount, and 
in some me isiuc of principle, vyas^ ol great consci- 
quenre, the ( ouit would cons d<r t. 

^ • Cur. adi. wU 

Lord IlTLr\noRoroH (’. J on th s day delivered 
t!ie judgnunt r^f the Couit. Iht question before us is 
not whether the vciditt given la this case is ^uen as wr/ 

" J 

should ourselves have given, but vvhethei hiving been 
given by i to whom the whole case was full^ left 

111 point of fact, and to whom«thi law upon the subject 
was distinctly stated, 't ought upon the grounds ot 
aigument suggested to u-, to be now set aside and a 
new tiiai gianted. Wc cannot discovti an^ question 
ot low upon which the jinv wcie misdirected, or (being 
directed as thoj vvcie) upon whicli thej have come to 
ill Cl roncons coiiclusion. All the questions which this 

(li) Crwp IIz 

(Aj h s tc i,% r.R JlZisim-nta t ▼ Cew'-ie, iCmji 

P P L 4iZ 


199 

/ 

1815. 

CAnsrAii* 

blEiSd 


COS'* 



4f ^ ^ 

J ■ 

C^^^TAIXS 

fretjf. 


CASSS IN TRINITY TERM 

• ^ f* * 

case ]^|’4|iseiited for their imifiediati^ cojisidcraiion^ *vTro 
qu^iSj^'ns properly of fkct, 'upo^Wch,^ and upon, the 
credit due to the several by lyhaui the testif 

xflony w^s given, it was their peculiar province ^to decide. 
As far a{» in the evidence which has been rep<;^;t^d) any 
contradiction is t?o>bc found, the jaVy must (in this 
a»,in all other cases) be prcsuinc'd to have given credit 
such of the witnesses as were best cnlitlc'd to belieh 
%jn^s the contrary should distinctly appear to have, 
been the case; and as to tlicii deduction Aom the 
' whole of the testimony, it* ought in general to have 
eflect gi\cn to it, un1c!!>s it appears clear that the jury 
have drawn an erroneous conclusion. The Court 
granting'new trials docs not interfere, unless to 
jiy some manifest abuse, or to concct some manifest 
law or fact. The principal question Inib been, 
\^^jgthcr the one-half per cent, agreed to be chaigcd for 
Commission iiT this case, is clearly referabie to an dSuri- 
OU3 contract betiveen the parties for the payment of 
inlcrcst above 5 per cent, upon a loan of .*:^oney, or 
whether it may not be referre^^ an agreetl measure of 
remuneration. JustJy Jemaiidable for trouble and ex- 
pence incurred in the accepting and ncgociating bills 
remitted to and drawn upon them, and in the doing 
sijich other business as is stated to have been done by 
the Kensingtons for the houses, or rather for tlie house, 
of the delcndants, under its diffcrcut names and de¬ 
scriptions. It must 1 think be taken that in the year 
1806, at least, the Kensingtons knew that the two houses 
consisted of the same individuals as partners, and of no 
others, and that further advances were then expected 
and intended to be made to them by the Kensingtons at 
^merly agreed rate of commission, viz. of one-half 
(rent, and that such advances w'erc continued to be 

made 
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nijxcle to tliem accotdingly, down .. 


AloAh/of money to end of recbmpjstjimiig it 

ftftorwitfi'dil.wlien made. Alf c^dminUslon, 
df^oney (l^’xis-ts, inu^t be ascribed so and considered ks 
an ^execss beyond legal interest, nhless as far as it is 
a^scribablfr^ to trouble and expence bonS iSde incnvmiiy^ 
ill ihe course of the bus.iness transactctl by the pemo^w 
to vlioUi sucli commission is paid; bflt whkher ' 
thing, and how much,* is justly ascribable to this latt^T' ' 
account, Vk. that of trouble ond^expcnce, is alwoj’s a 
question for the jury, who must, upon a %devv of all 
factSj Vxevcise a sound judgment' therOup^on. There 
ha's been much contrary evidence given upon this 
ject, particularly as to the question of commission;" 
perty demandable for this descript*ofl of trouble' 
expence; and in order to set aside this verdict, 
ought clearly see that the jury have disbelieved what 
they ought to have believed on this head, or havowi.^ 
believed what they ought to have (lisbclie\cd j and thatv,: 
lliey, in couscqiienco, have erroneously considered a 
larger amount of commission for trouble and expence • 
03 allowable in this care, than could fairly be allowctf. ,', 
'1‘his, upon the fullest consideraJ;ion of the evidence, we 
cannot distinctly ace to have been the case. That' 
there are circiim'tanccs in this case strongly pregnant 
of suspicion, and which lead to a conclusion different 
from that which the jury liave drawn, cannot be denied: . 
a htrikinff circumstance of this kind is, that after’an 
agreement made by the Slfitts at a period of great 
pecuniary pressure in their affairs, when advances were 
most necessary to them, which agrconient it luid 
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bmi stipulated in tarms tliat tlie banking-house ot Uie 
KemijigtonA should be l^ept fiem advance in "every 
they, the Ken$ingfoi^^^id nevertheless ohuost 
immediately become m advance for them ;< and though 
the interest paid by th'e country and house, as it 

1, called, on such advances, >^as so contrived as hot to 
amount to more IlSn 87/. in the first three years, yet 
the interest on advances during the same period to the 
'^^TjOndoft house amounted to 5000/. and the commission 
' to about the same «uni. There is likewise a very 
Mi>]ntious machinery in the constitution of two houses, 
(under (liflLrcnt fiiius, hut consisting o*’precisely the 
same individuals,) as well 'as in the substance of the 
dcaling'i w ilh thv m, fo' inul, as it ib said, on the basis of 
tlicie being no advance to be made bv the Kenii/igloni; 
whereaa an adv,uiee, which commenced almost imme- 
didtclj, continued in an mci eased and increasing pro- 
poition, down to the respective fuiluieb of the diftcreuL 
paities. Tlicsc eiicunistanccs ceitainlj^laiJ a Ibuiul- 
ation for suspceting that the high rate of cominissu a 
contracted for was a colour for usury upon loans which 
‘ weie stipulated not to be lecjuiied, but which were hi 
fact requiied, and made fiom the beginning to the end 
of this business. But tlii'^ fj'icslion, i. e. whether colour 
or not, was a question the consideiation ofthejuiy, 
aifd to their consideiation it was fully left, with a strong 
intimation of opinion on the part of the* judge, that the 
transaction was colouiahle, and the commission of 
course usurious. The juiy have drawn a different 
conclusion, and which (ontlusion, U[)oii the view they 
might entertain of the facts, they were at liberty to 
diav/; and they having Jonc so, for the leasoiis already 
totatcH.!, wc do not feel ourselves, aij a court of law, and 

A acting 
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acting according to’ the rules by ^hich *coutts of w 
are usually goveMed ia similar cases, liberty to set 
asiido that verdict and gri^^a‘new trial. ^ ' 

* Rule disiihiU'ged. 
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The King agairnt Commerkll and Ellis. 

• 

inhabitants of the-parish of Slinjhld^ in the 
county of 5«ssr.r, were presented by A. and li. the 
constables of the hundred, for not rJl)aiiii)g a carriage 
road, whidi presentment was afterwards turiicd into an 
indictment at the Quarter Sessions, and the Inainis of 
A. and B. indorsed thereon a» tfie witnesses. Notice 
was given by the parish that they w'ould appear and 
plead not guilty, and try at the next sessions, which 
iiotice wfts entitl^ “ The King, on the pro^'cuiion of 
A. ajid B.,** &c. and w^as signed “ D. S. solicitor for the 
parish of Slinfold,'^ end was directed to the clerk of the 
peace and to A. and B. Notice was also given by the 
defendant EUis to the surveyors of the parish to pro¬ 
duce their accounts, &c. at the trial, on the part of the 
prosecution, which notice was signc'd “ lA. Ellis, so¬ 
licitor for the prosecution." Alter wards at the said 
>essions one of the inhabitants appeared, and pleaded 
not guilty to the indictment, and it wa^ trietl, and the 
parish were acquitted, whereupon the ade an 

older, entitled “ The King, 1' W. 

Commercll and H, Ellis, again the 

parish of Slinjbld,** whereb} ded 

uppeat by the rccoij of ihe prcrcedin»T 

ireiit of the < ojT:> to the dii./ji o 


The sessiout 
b'foiewhtteb a 
paiitb if'jMI* 

the tk^lljMt 
>iiduttH<|iii;br 
not repatrlog « 
a highway, may 
by then order 
C anti 

iS, M pfty <wi*u 

to the pdrith, 
all hough the 
natnes of C. 
aiid he not 
on the bach (.f 
the uidutmi 11T, 
and aUiiougli 
the thdictUtpuc 
orifftnaieJ a 
picacntmeaji: of 
A, and S COD’- 
Stables, whose 
names are^on 
the indictmeof; 
and it is enough 
if t be ot 6 «t is 
intinaled a^in 
tlie prosecution 
of C. and S., 
without shew> 
ingfntther that 
C and E. arc 
prostcutors; 
iHitlicr iicrd it 
appear on thr 
face ot the 
otdei that tlw 
indictment w . 
tried, il that 

form if U be. fji ^’l<• 
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and ordered the and H, JS. to pay to D, $• 

solicitor'ISnr the above^^fenclants in the said pr^M 

costs therein*” 

1%e bill of costs was entitli^ as in the prosecution of 
Commerell and JSllis. .• 

And alj[ tbh^^w appearing upon the return to a c&^ 
tiorarij ('ourmi^e in support of the order of sessions, 
adveUetl, jst, to an objection that had been made to* 
the Older, at a foimer time when a pait of the pio- 
cccdingb only was before the Couit^ yiz. that it did 
not appear upon the face of the oidcrthat a trial had 
been had; to whi^th the Court, he saitV al'^^t time 
airwcred tliat if it appeared upon the record of the 
indictment, &,t. that would be sufiicient; whereupon a 
cci tiorai i wen^ to 1 einove the record. And now he ob- 
jicrved the record did sot forth that thei e had been a 
tiial, and that? tfic parish were acquitted. 2dly, As to 
the objection th.it Comme 7 '(ll and Ellis arc not shewn to 
be the pro ccutoi'-, but arc only '*0 dhllcd in the title 
of the ordci. The btat. 13 G. 3* c. 78, s. 64., which 
enables the comt to uwaid costs tajthe pro^cutor or 
jinson indicted, docs not piesciibc the form in which 
tliey hball be aw aided j and so in Rex v. Inhahifanfs of 
Clijlon («), it was holdcn tliat the judge at the tiial 
indoising that the defence was fiivolous, was in 
c^ect awarding co*-!* to llie piosccutor. And if it were 
ntcessaiy to the well making an oidcr upon the prose- 
cutois f'u- payment of to^.Ls, to shew that they were 


ically » 

jttstic 

mat 

vein 

that 


consequence w6uld be that the 
.jole evidence relating to that 
xluce great length and incon* 
,s. 3dly, As to the objection 
i to Z). and not to the iii> 
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ha^ifauts of Slhifoldy the anbwer U ijmt tlie iuliabjuints 
as an ogg;rcgate are incapable of the 

costs paid to them. 
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contra, objected that not only was it not 
shewn that C. and wiiro proscci»t^, but their being 
prosecutor^ was iiegalivod, because it fippeai-', tliat it 
was the constables who made the piTfcentuitnt, nut! , 
who^e iwines were altci wards indorsei] upon the indict¬ 
ment, and the pariijUl)ave treated them as pro^t'cutor-, 
by naming them such, and diiccting to iIilh), and 
givihg them a notice; aftoi wiTich they cannot turn 
round and name otlier per'-'ons prosecutors in their bill 
of costv.. Neither can the sessions lool^ iKyoud tho 

record hn the prosecutor, I'or^tlie hAv has ddined who 

4 

(he prosecutor is, vi/. the person, wjio prefers the in¬ 
dictment and goes before tlie grand jury; and thereforo 
tlierj;. is no necessity for aiTy f.irtlu’r nfrpiny ; and if 
there were, the sessions have not such a latitude of dis- 

• 

cretion as to be autliori/od to tleU'nnine that a party 
ha-^ madu himself piosccutor by giving a notice to pro¬ 
duce book , &c. jdl\, 'I’he order for payment of cosfi} 

)s ill, because it sitJjrcct'^ them to be paid to the solicitor 
and not to the parish, whereas the statute frc»ni which 
alone the •■essions have authority to award co-ts, di- 
reef- that they slndi aw^ard them to the^^ctsou vulirUd* 
And though it may be true that here tho costs coi’ilil 
not be jiaisl to the parish at large, and therefore pos¬ 
sibly the order might be w«ll executed by paymeni to 
their authorized agent or solicitor, yet that is no ar¬ 
gument against making the order in the form prescribeJ 
b}' the <act; for as well might it be argued that a parish 
cannot be indicted, because the p.iri<-h at l.irge cannot 
VoL. IV. F ' upptar, 
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appear, but iniiNt appear by some individual repre'jt-nt- 
mg It it !•» the constant firac ti ^Vhat tlic indictment 
IS in forin ag.iinbt the parish, ati^o i*. tlie precept ot 
distringd'- against them. And in ciiHl aeiicjns in whicli 
atforincs arc the recognized agents for the jKirtie-s, and 
whose namfb arc e^nhered on the recoid, it is never the 
practice for the Conit to award costs to be paid to tin- 
attorney, but onij to the paifes tin insilvi s; and it 
would be ill oO to do; a fortiori the s^smous shall I'ot 
do it, to whom an .ittornev i n* *t’‘u r known as an .m- 
thorized agent, noi is hi^ n.nae tiuv eil on th(‘ record. 

Lord EllenborodctII (\J. As ro the la-t point, (Ik 
aessioiib have adopted flit only piacticabh constrintioii 
which the act affords. For \ou must lurds get rid ot 
the letter of the act, because the letUr is nnprar tif able 
and cannot be followed, for you cannot d(li\ei tv pita- 
tim to each individual composing the inhabitants of ilie 
paiidi his quota of the costs. The aigunient hov\('\er 
1,, that, for the sake of the impracticable letter ol the 
art, wo must reject a practicable form. Perhaps this 
ordef Tniixht have been as well if it had avaided costs 
to tile palish to be }>ai(l to thcii solicitor: but bv ana¬ 
logy to legal pioceeilings in the superior coiiits, when* 
the attorney is the aiithoii/ed poison to receive the 

debt and cosis, the jiisticia have at once ordeied the 
\ 

COsL to be paid to the solicitor, as to the p< 1*^011 pio- 
babl) who rnach* the dislmrseincnts on aceount ol the 
parish. Tlu‘y order them to be paid to the only per¬ 
son of vvliom the} have notice, exctirl the person who 
pleaded to the indiatmcnt. If any exception had been 
tu.idc at the time to llic solii-itor’s being appointed to 
leccive tlie money, that might have formed a very lit 

aabjr ct 
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"ubject of deliberation foi the sessions; but in the ab- 
-.eiiee of any othti ailtljoiU) ^upciseding the anthoritj 
of the solicitor, I thiiiil^e solicitoi wlio^a’< the no 
iict foi thefiaiish, and made the {li'«bui“.(.inentb, tv is 
piopeilt cmnigh the pet son to wlioni tin, lusticC" might 
<1(1 ect tile costs to be pa^d \s tp tlic othci point, 
V liethci the ptisoiio by whom the < uc tlu((Uil to 
bt. paid wert the pio itutois in iiimv ei n is not a 
niittti oJt c(.Uimt\ wlio the jno ttiiioi is, on ilic con- 
H in, It mi^ b< i md iii .1 k jm tu 11, loi 

wfc know that in ui actnui (oi in i'i< loiis pio it iitioii, 
d the piovc< utt i be ki lit onto! ij* , it onuimiL Ik 
< (Ml es point ol tiv sii!)|'( i\ k ut to ih i tinnu, 
lii t id c< 1 turn t si ipioil (.V. i t uiii It cldi j oti st • ul iL is . 
,i e t on to be »t(t‘iiiK(l b' •in<[uiiv nd cndtncc’ 
\ml li^rc the s-ioiis iif on iinjuu\^hi\t loimd vvlio 1 
?’c pioseciitoi, vlmh. is it null vtu ofb n be iincu- 
m wi (i( tiuu iif inoH n lines til 111 one#>n the buk 

'm • 

he imhitimiit nuist d\\ i>s mcidt ntalH i.hebiisi- 

>> «d tilt bessioiis, to niquii i larift todeuiK. It 1 sonu- 
iiustlu 111! mes$ ol tin nuit t> nnke tint inijuin, 
is 11 <?f \ Ik I un[ (iic (jiicstion befoie the court 
u IN I hi lui Si I ( h / iJn v\ ( the prosccutoi. So 
111 this t. ibC tin spssions luuc h unit tin si dtfendants 
wtu tin p»ostCiiTors, and this (^luit \ ill not intcifeie 
v\ Ith that decision, unless it apjv ircd di it th session* 
hid euiruptly or ni piopcilv lound, wlin li would 
tlun be a pioc^uUii^ ot a diircicnf niturc f'-om the 
})useiit, Wt mint pi< sume that tin "tsfeion h ive done 
ii^lit in lixinp tiit'-c persons with tin fbn liter ot pio^ 
(lulius atcoiilinir to competent cMdtnoc betoie them 
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Tin’ IviKn 
.!)>■ /Oj !f 

Com It t. 


Le Blanc .T. Both questions arise upon the stat. 
I3 0CO. 3. c. 78. 64., wbkj^enacts, “ that it shall 

an4 ttiay be lawful for the before \shoin any in¬ 

dictment or presentment shall be tried, to award costs 
to the prosecutor, or to the person indicted or prose¬ 
cuted,” vesting in theoom t before whom the indictment 
is tried this uiitliority. in order, tliereforc, to exercise 
tin’s authotity, the court must determine who the pro¬ 
secutor is. Avd fiere the si-ssions have awarded cost'^ 
against tliosc two persons expressly as prosecutors; 
tlicrefore the couit, in whom tli<‘ authority is vested, 
liave determined that they are the pujs^^cntors. They 
have also awarded the costs to be paiil by them to 2). S. 
ti»u solicitoi for the parislu the defendants m the prose¬ 
cution. I'lic wortls of the act are, *■* that they Uiall 
aw'ard costs to (he>}^crson indicted or presi'iitod.’’ And 
no oljjcrtion i-' now mjulc by the parish, or appears to 
have beim lliatle by then* at the sessions, to the. iward- 
ing the costs to be paid to this poison as tJicir .wlieilor: 
but we must take it, for they are supposed to be present 
111 (ourt, tliai lliey coiiicnttHl to the order’s being so 
nifidc. 'rherefbre 1 cannot hel]) thinking that it satisfies 
the vvokE of the act, where we find the order dhects 
the eo.'ts to be paid to a person at ting un agent to the 
jiaridi indictcil, and with tlicir consent. 


Bavllv .T. It is always matter to lie determined bv 
inquiry wliclher a jverson is or is not the prosecutor. 
It docs not nccc»!sarily follow that he whose name is on 
the back of the indictment must bo the prosecutor; 
neither in Jicx\. Smith (u), nor in Bex v. KctfltTeorlh (b), 
wa? the prosecutor’s niime upon the indictment. If 

ih)sr.jt.32. 


(ij) I Bujr. 


these 
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llicsip persons might have become entitled to receive 1815. 
cobta, they may also\)eiiabl^ to pay them, if made otU . * 
to be the pr«secutoi*sr^As to the other objeCuOO, it «^e.}Hst 

• C0MM^KK(.L. 

s-eernB to me that tlic solu'itor was the most proper per¬ 
son to receive tlie costs. It is true the inhabitant^ 
might ha\c olijocted ; bnU they might be satisfied, and 
^o miglit the sessions also that the solicitor had paid 
the whole cxpenccs out his owmi pocket; and thus 
the matter w'ould be sol tied betweeft them; w-hereas if 
t}H‘ sessions had orders'd tin* costs to be paid to the in¬ 
dividual who pleaded to the mdiclment, and ii‘ he had 
absconded w'ith thenj» tli(‘ •^olicatof would ljav(‘ b«'en left 

to call on the icst of thf inlialufants to reimburse him. 

• 

Oampilr . 1 . W ho ilie proset uior is must be niatter 
of nnpurj. It does not follow iha^ ihe constables wcie 
so because^ their iiaines wore indoiscd on rhe indict- 
mcnlf. It was for the sessions then to sati-^fv flicmseives 
upon that head ; and thev have rlone so, and have sui- 
liciently made it appear liy theii order that these tle- 
fendants were prosecutois. Upon tlu' ntlier point, tlie 
(piestion seems to be, whethci an older to pay to the 
atknowledged agnit of the inhabitants wiio has dis¬ 
bursed tlu‘ whole expeucos, is ill. And this seems to 
be determined by coiisuleiing fiiat it is the only prac¬ 
ticable way of making the order cfTicient, and that it has 
been done with the concurrence of the mhabilunts. 

Order i.oii/irnied. 


p 3 
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/Vf'i (i'l >, 

ITij 31 t 

"U 1 etc 1 ] ei n 
itrUil ttd I 
s Jed m 1 t IK 
niei f f j/ ' 

^ ( 11 uM I 
tlet j r L ^ j 
ho I f 
1 lib! r i ( on, 

oi 1^1. 1^1 

foill lots )t 
O it } 1 Wl 

in e I c fj J (, tor 
iil 1% , Mhich 
oat vt « f 
J tftie/ tin] 
tlidt iipcii d at 
tlifitrtiu pc 
nods and ht 
began to icap 
them in 141)1 
SepfeniliL} ji J 
''ontiniicd 1 ap 

itig lilt III 
they ]tp^neJ, 
and caiud 
them awai at 
intervals be 
twten the i4ih 
Septtmhfr ni 1 
till, ^d 

h(rt on \vl icli 
day he caned 
off the last load 
Held that he 
did not tln-itl v 
acquire a scttle- 
incni. 


The K 


INC. 


ag i/n^i Tlie 


2 Inhibit 


antij of Bow Mbs 


ipjH'al, tixt tlMIlt ot (jUillttl lot 

^ I hiIm loihl quislii.ll .in,Older toi the icinoi il ot 
ill I'lU' l\t Jt ->11. Ic ivoi n liinuZi/ > t ss lo 1 
^1' ifion 's ilijt till th« t j)i o' ft thi'' ( oui*" upon the 

< i t 

“ ^ 

*1 Ik p lUpi i 111 1 i) il ii ‘‘Mu iiitiit Itn heistll 
Jo/or Hint/ li( 1 hiln • ><(inu uVd it Kiikhcij 
tuiy 111 18 ). null I .1 ihvi Ilin£i-hoii cot\-houst 
and p.jstuid4' ioj hu io\ in !> i oi the inmid’ 
vfilue ot 4/ .iiid 11 id( 1 1 j on il tlunn" t!i?t m r 

On the i2lh ot III {! im dip uik it.ii lu liouah' 

at a puhiii luciu 1* (* m h oi t i '• loownin m th 
8diJio tp Id xit Bio I' the s Hi mtl ot ttu i ihi 
ot 12/ 1 I < *^1 h( o it-i i\tJt )t ilihun* kiiul4.*tlii 
npeiud fit '< ii' ]i i lo 1 I fi li^m to nip llui 
on tlu i4^h ol ^ ] tnuth , n I eoiitii utd u ipin^ iJitiii 
as they i.pened, aiKl e iiU d tin in .iiv u at 'nki .,ii , Ik 

tween the i ph ol iS ^ ' mbit ii d tin ol No. >tli/ 

m the n 1 }< lu on winch d he < ntid oO ilit li i 
load And tin ipRsUon ’o* ihc opinion ol tlic Coui 
w s wlutlur niKhi the fho't miciiiuM met s 
g.nacd fi se^‘tloment in Boii.ni c 


Scoilttf and (i. TMmhy in ‘^ujiport •! the oi/hr o‘ 
s(s ioii'', argiua l’.if tin iniKlieUt oi thi lots ol oil 
was to he clttiriMl i tcicnunt wilhin tht ■statute o^ 
Cm. 2 it 1 n jMsitd 111 inlticiat in tin 1 uid lo llit 
pu'riiic, ir d (iioi^h it he a piiuh c and not .« 
renting, ttiat i. il s no ditlcit meI > iht ■stitUmcnl 
Tiistj An intertfc.t in tht iuid pa^ed to the \endec fm 
50 long as the oa‘s faliould b( giOAing, and until the^ 

VI r 
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ere reaped and carried away. I'he vendee was bound 
to carry them off^u convt^nieiit time («), and for that 
purpose had a righf^ entry upon the land, and might 
fiave distrained dajnage feasant, or maintained tre'spass. 
For tiiU'J, Crosfti/ v. IVadx'woiih {b), uu agreement fur 
the puichase of a crop.ol’ mowjiig grass, then growing, 
will <*nabte tlic vendee to jnamtuiii tre‘ipass (^uure claus. 

for an agiecn»eni confenijig an exclusive right 
to the vebtiire uf laud, duriue a limited time, and foi 
given purposes, is 4 contract or ‘•ale of an interest in 
lands, lu like manner ol a sale of a ctop of growing 
i urnips (i); and the (listinction'taken in Pti){rr Stujii- 
land {d) that tlie crop was not a eiop rec<»gni/t s 

ifu' ■'lime principle. So a labhit waritn without any 
right lu the soil (c). the feedhig of cow-i upon lai)(l{y'), 
the aftermath of meadow land (g), are, each of them, 
such an inteicst m the realty as wall confer a seitle- 
iiny^t; and the lule seems to bo lliat#any thing a 
^einment whn li is a prtdit out el land : it need iK>t be 
a I’ce-siniple 01 fee-tait, any minute interest in land is* 
parcel of a ttuoment (//). Secondly, A tenement ac- 
<ji;iiod bv purcluee will confer a setlleriuait as well as 
one that is aci|Uirtd by renting, fn' the woids of the 
statute 13 tk 14 Cdt. 2. t. 1 2. arc “ sluill rowc to settle 
■>/,*' not shall /c/it^ .1 tencftient, so lliat if there be 
possession under a lawful litle, the words of the statute 
,tre aj, well satislied as if that title wnc by renting. 
And what suhslaiitial ditforcnce is tlnrc hetwren the 

(„-) Pel /-'/// ,1 f, JA i'-) 6 F/t.% 602. 

•" l Yi.'iW.'. j3. 

y) 11 3ti:. 

(,•) V. F’ 4 ,U'ii' ,7s//.-, 3 T.R. 77a. 

( / ) 7/7'/. and /Jet v 7 />lpiJdlc, 4 T. /?. 671. 

SiAr, a T. Ji. 451. Rex v. L, ../.y /w, 4 T. 2 t. 348. 

'hi Per LojJ Kinyori, JHcx v. TolpuddU-. 

V 4 


21? 

1S15. 


The KiNfl 

UpHtiit 

The lolwbi- 
tants ol 

BoWNfri. 


renting 
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1S15. 


1 ht. Kikc 

*1 he I> I il !• 
tants M 

Bon Njb.'ic 


untiiig ind iho ptircliasc ot a term, except that in one 
(a-so the lent ih inrhidcd in'the piipchast-mone'v, and 
pud in ad>ante, in the otlui paid by degices-* 
Oi if, a'> h i'> been somttiinC'> said, the ability of the 
tenant to pi}, 01 his cl edit to acquire, bj- the cri- 
tdion, 1-. not the tiust as gicat uhieh is repo td in a 
%ciid(c, and his comptlcntc i-. vell asctitamed b\ his 
pinthasuig as il he lenled the lind'' J 01 suppose a 
icnting uitli a stipnl ition lint the ten mt shall pi} the 
lent inaiUiiKt, •’intl} he his nc> qreiter degree ol 
eicdit, th m i \endei \\ho pi^s " meinev pusontl}, 
01 lathei the stipulatioii ih it he shill piv m advance, 
bflinvs a want ot ciodit in him, lx c line it is out 
of tlie ouliinr} «om e vet ihis would 110^ prevent 
his g lining a sctlleinent, tin it js not nitfSNaiv for ihc 
jiuiposo ol 1 sellleiiunt tint ain icnt at all should be 
paid rill itioie, vvhcflui ilu fi in inenT lx luiteci 01 
puuhised, tlitK IS the s mu u ison for it eordeif.iig 
a settlcinint jH one cis< is in llu either d nit void 
e)l the statute ne as well satisfice’ 


Loid riTi Nuenioi ( 11 C r W I netd j ot Ironhli 
till olliti side T own It ap}uais to 1 u th t it huS been 
nidoinilv ulopti d is the i ulc foi eons 1 lu i ^ the st itute 
Ol C <1} 2 , as imieh as il tne vvoid itstll hid btin ni¬ 
sei led in the si itute, tint tin (O nj: to s i^h m means 
b} Ol holtlnig in the elm i tei of tenmt It is 

line tins vvoiil len^i /g is not in the otatiite, but what is 
found HI the uhsefjutnt stat r ii. shews 

]utlt} wtii.liow llu r tiiti ol { ar. 2. was iinekistOGtl. 
1 01 ihc bill) eqiient I itiite enaets ‘‘ tint no peisoii who 


bhall 


( ) S(,i, ^ J v V li 


A 


O 1 /■ <? IjH 
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shall come into a parish by certificate shall gain a.NCttle- 
tnent tlierein, unless lie shall Hake a lease of a tcnoMiient 
of file value of 10/,, Therefore certainly this 

enactment was framed upon an iinctcrsfanding that the 
tn sdile in the slatute of Can. 2, meant a taking 
under a letting or renting.. Upon a subject like this, 
one is afraitF enlarge, le^t what may be said should 
Jay the foundation of iiiture discnsMOiis. What has 
been said already upon tlu' subject. In'-, ^iccordiog to my 
understanding of it, rcfiched the extreme limits of com¬ 
mon Nonsc. If b therefoie suflicierit to *.iiy upon flie 
])n’scnt occasion that this was a •jmrchin'C and not a 
n fifing, or in afiy wa\ a holding as lenant, and ujion 
t!i U ronstrueficin this person did not gain a •settlement. 

I feel no inclination to cxfeml the decisions upon this 
subjed, indeed f hardly go with tlieiji to the extent that 
flu'3 luiM'gpiio .already, and tliink it miirli betli'i* in fhi" 
ca'C in abide bv the ’.taliite. 


1815. 


The Kin« 

The Inhahi. 

tarts of 
howvt-. . 


l.L Blaxc J. T'here is one objection to winch 
iio aiiiwer has been given. It is .ulmitti'd that the 
})art}' must h.ive come to settle in a ti'nenumt, that is, 
must have resided in the parish, ihile he la id a tone- 
meut of the value of 10/., for 40 d.iys. Now in this in¬ 
stance, allowing all tliat has bi'cR stated as the lavs h‘ he 
correct, and the authorities to apply, and granting that 
this tv as a tenement, how ran wesay that this pri son has 
resided 40 days in tlie pari.sh, wlnle he helil a tenement 
of the value required ? He rented the dweiJing-houso 
and other premises of the annual value of 4/. for the 
vvliolc year, and he bought a crop of oats by auction on 
tl'.e 12th of August, vv’liich he began to cut on the 
14th of iSV/Vf v.'itT, and it does not appear but that lie 

carried 
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The KI^r. 

It 1 3* 

I'hc Inl-ubi- 
tants i>f 
Bo\\nk ' 


larj’ied tlu* grcatf r j)ari in vfiliic ol the crop, bet’ore tlic 
expiratwm j>i‘4o (lays froih the tune of In', firtst purchab- 
ingit» anti i/’ihiit were so, his interest would have ceased 
pro Junto williin the 40 day*;, and he would not }ia\e 
liclfl a tenement for tlial time of tlte aniiual value of' 10/, 
Therelbre, on tht‘ ground tb it it does not ajipenr that 
there has been a lioldmg ibr 40 days of a tenement c»f 
tlu value ol cl, a-u,ir, i tJiinh that the order of ses- 
'•Kui' cannot bi, Mij/poitid. 


li'Mfv J. If ippe.a *hal tJie part} had ni 

iiJtit .1 iM 1 Old oi tiic aiiiinai ^alue o» tor 40 day*', 
bin fiei( hisioJiirit tlji>jinjs}ic(l in valuedc die in diem .i'¬ 
ll' t.k*iie<l*(})c land, md 0 e um^isliiit with till'-'•Late- 
joc'il, dial beh'M lioin die i,thol lu 

Ijad < i' ill i( SI* mac h a*- woidil icdiice the Unenoiii bch»w 

4 

tlu \ < ai 1 , \ line (){ u / 

/’i C'Diit/h, Ouilj fd Sc'-ioii''']uasIitcL 


was lo hni aigued iiii'-t the order. 


h Thi 3 k iN(. </gc//-bt.sMlAyNi';'*. 

tvl. 

•t 

liiilicin nt L'^KROR lo rtverse a uidginent ol fine* and imprison-' 

v.iist annUf 1 , A i . , , , 

JurgiiiR in th<* iTK'Hl uiven ])_> the jii'liccs ol Ae«/, at tmir qiiartci 
thath(.Tt'imtii scssion*-, Upon an iiidu linent tlierc found and fried. 
pTrceu'.d baV indictmenL was in dus form . 

ley, Lai li fit Klin 

feiuhel', til b infiiinJ at Ins mill,anJ tliat lu iltlivuccl that buduN 461b of oatmeal Aliil 
haiky on al miuJ, oilier and (JitTircnt than tlu |ii duct ol the aid tour bushels, is ill for 
the urucitaiiits l<j whuh rd the him bu'hclsu ulatis. 'lit mJictirunt is also ill it it do 
not sliew a (Litan j liCL wluM ll l Icltndai rtctived the bnicy to grind. 

Indictment Jo<«: not he against a n iller for receiving good barley to giind at In' mill, 
and (Uhveiing a mixluie ol oat and bailey mtal different fiom the produce of the barley, 
and width is musty and unwholesome. 

“ The 
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*4 flu juiois ivc ^])jcsj tint 1 I Jaw s, l\t ol iht 
paii-h ut Pun'^in! lu llw (ouiitv oi A // i i lln, on tin 
5th of h in lliL Cjth ^ uni luiip- bilorc, lu! 
runtinmik luuu tlunn until ilu tl i\ ol t ikm > tin m- 
w i*- pos « Lei i»f iml (lid ls(L|), (id idl it, 
po stv (u ol IT d dodi‘kc p I (dlnn m nin on aid 
jiublic null, ( dl<d i \\ ltd- u • tu It it tiu piii b 
doiC'-id, In tb( pnip (»j ^1 1 i ^ ml it lUil olln 

(0111 tun in luidiiin dl lb> M i %.)loi ''ill < ui id 

to be onnd (b ii 1^1 <ju in 'i ol v ci mu < ti n 
( >111 bilon in r ti o (n '' 'll I i> » d m d, n 
I iisidi r I Ml )l ( 111 lull i( id !k t d ( m I 

bl 1 M dit id I I ( < * t M (i die 1 I ish l( M 
III a d tin til d 1 ud > li I "ill IJ/ 
dill 1 fid* 11/ ' i ul till ’ui 1 t 

^ ) d ( 11 ' ul lull still \ 1' I I 'mr ds 1 I 

i ^ \ diu ' t Ik i »111 1 ii fid ill 

K ^ T il I i b 1 (Lit in I IS n 111 but i i rt taid t 

I bv 1 lU it U til I oni J \ bn ^riii ilifij- I K 
’ d 1 i il le* 1 nl b Ji 1 vIkuo* tiu d* 

edit il* > ’ i i 1 I d lo / 'i If dit I s ( 

l I ; t 1 1 I el tn d 1 111 bu ill I 1 f I IJ U 'y 

1 o lit Itl I It u,i 1 n 1^ d uni 1 u s I li K f 
Ik ]u1( Is itimsuu, i po 1 IMl 1 itli toi id d tiu 
lliti pusnit tint tit ulnutm mi tli th\ id in 
list d iLsnd, it /f / ^ ' 1 lid, in till M I ui 

nd Ul d 1 n^ btfoit, iXi 1 p tin >• i li fm ') ioi 
tint tiu deft nd lilt ktpl i j] ill i>i,c irid i i ividol/ N 
foarbiishtb >1 buK} to 11 in * (S aid tiu p- 
Iots afoiLsaid,upon liltn oath lifuit ud uo iuithf r pic* 
fctnt that thedtlnidant unhwfiilly, Id tl\, haudulairU 
and deceitfully coiiliIVing and inttndm^ to (hcitata 
dc(i lud jL Ab ol his goods, afttiw-iids, to wjt, on the 
7th ot Majch m tin 54tli year afoic&aid, vuth tom and 

IA oms, 
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1815. arms, at, &c. unlawfully, unjustly, fraudulently, and 
deceitfully did deliver untv> the said E,K. a certain 
against quantity of meal, to wil, throe bushels 461b. of oatmeal 
HAYNra. barley meal mixed, oth<*r and different than the 

tru(‘ and proper meal or produce of the said four bushels 
of barley so received by him the defendant of and from 
the said E.N. as aforesaid, to be ground by him the de¬ 
fendant as aforcs.aid, and then and there, to 'w it, on tlic 
same day and year last aforesaid, at, &,c. did unlaw¬ 
fully, falsely, fraudulently, and doeeitfully pretend and 
intimate to the said /v. .V. that thv. •'.aid quantity of meal 
so delivered by him the defendant to the said E. N. 
ivas good, sonnd, ami wholesome meal, produced and 
yielded from the said four bushels of barley so rcceixcd 
b\ him the defendant for the purpose in that behalf 
aforesaid, \vhereas in.truth and in fact the said quantil}’ 
o! tneal so flefuercd b\ the deltufhint to the ‘■aid ,V. 
a, aforesaid v,rs not thi produce or quality' of th/‘,-said 
bai'ley so received by him the defendant of the said 
A. N'. for the purpose in that behalf aforesaid, and 
vhcrcas in truth and in fact th< said quantity of meal 
.so delivered by the defendant to tlic said E. N. as afore- 
.said, at the timo of such delivery of the same, w^as 
and still i, a compound and mixture of oatmeal and 
barley uieal, \icliled and produced from oats anti 
barley, and whereab in truth and in fact the said 
(quantity of meal so delivered by the tlefendaiit to 
the said E. N. as aforesaid, at the time of such delivery 
of the same, was and still is musty, sour, damaged, and 
unwholesome, and therefore of little or no use, or va¬ 
lue, to the said E. -V, ; and whereas in truth and in f ict 
he the said defendant hath not in any other manner 
'irhataoevcr hitherto accounted with the said E. N. for the 

16 said 
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saijl four bushels, of hurleyf or made or given him any 
other satisfaction fcflr the slme, to the great damage, 
inipovcrislimcnt, injuifjff, and deception of the said JS, iS/., 
to the evU*cx ample, 3 ce. and against the peace, &c. 

Plea iiAt guilty, and verdict of guilty. 

And the errors assigyed wire, first, that it appears 
by tlio inthctinonl that two scleral deliveries of two 
several parcels of barley wore nude on the said jth of 
Mauh by E. N. to the dclc'ndant, and it docs not ap¬ 
peal in wliich of tlif' two jiaifcls the supjjosed fraud 
%vas committed bv the delendent: secondly, that no 
tiulir table offence is ch.irgi tl *14)011 the defendant; 
thiidly, that no sufficient \ei.ue i> laid whole either of 
the said parcels of haile) w'as icitivtd fiom E. N. by 
the del’emlani. 

Joinder 111 cnor. 


1815. 

The Kj VG 
agmmt 
HAVNrs, 


ui sitjipoit of the V rroi aigjied, fast, tliat 
the iiKlictnicnl was ill for iinceitaintv, by ieui.011 that it 
is not shewn to whiih ol the two parcels of barhy * 
alleged to have been leccived by the defendant the 
fiand applies: and the wliole is one finding, and is to 
bt taken as one count, and no part of it can fie itjctsful. 
And how upon such a JFljulmg eouhi the diffiKkuit 
plead autrefois convict or uei^it, nnd shew th.iL ir was 
lu re&pcct of the same identical ait of it (in ing, when 
more than one act of receiving i -ilhged'' luidly. 
He relied on ifri v. Ohantul \ ~ v. U liniHiij [b\ 

lierv. ffWc/c/uOi '>hcvv that tin v.is not an indict¬ 
able offence, lun a inalter oi a pnv.iU naluio for which 
an action would lu. And as to ils being inrhelable 
in the same niamier as die selling unwholesome pro- 

(rt) 6//.'’9 j. (v) CiUii a im. iiz8. 

V isiolhi 
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MMOiisis indictable tlu* indictment ought to have 

■ 

alleged, as in Tn£7c\ cj|e {b)f *hat the cklendant 
dt lj\eml Jt to h( tahn a\ Jood, and that it ^vas mi Jit 
to In KtUn hy i) an, whtieas all that is aJlegVd is that 
if urn a nvxtmi (Joat and batUy meal, and inas musij/, 
^uio. r'trmr d, and taix^hi It i>omt, Thirdly, The indict- 
1 u nt IS ij], bcdui'-e it oii^ iliaigtsthat the'defendant 
(n a d»} tntiiri ucmmiI loin biishcIs of barley, &c, 

vvithout sluv^int tb if lu uvnied tlum at a certain 

« 

place I 01 till )c<«ipf ol tlu tilin', js a ni.itciial lact 
in tIn-> t Ilf. irul it ^ PI iijiddnl t((1 j incjplcthit no 
indictmint <. m lx « o«mI ujlluni! jufci'-cly wing ,1 
(citnn tin< iiu' pl.u oi llu 1*1 il( 1 lal 1 u ts .ilhgr<! in 
U iiul no ol till" 1 iiid ( in bi I'fljitd bv lli<‘ 

Cl flu 1 (f) • 

liollanit tinfidy^K toliu >b|i«i(ij upnitlif \ nt (I 
oiitii, n gu((j ill it li livMM III tit 11 ih hi 1 f s a Vein t 

t m • 

'Ol the <(oi«d))iil ol llu nuiu fiHtiil, wliitIt »Sj«tt 
till iiitipl ol llu 11 olid piiccl ill I idi v, toinnicn. o 
willi 111 dkgihoii ol liiiu 4>tid I 

nid ij( (/ I / tt/ou ! /, it Ill i" Cl) /o a. , lO \ tiu ' 
ill ill it k jlo \ It 1 k> hi If In.1(1 But ih ijitli»nf>i 
V.Oulil )h \f 11 ( tlOKgll V\ illlimt It, li>, llli I kI ol j f 1 
ill' b ii I' ^ dofs not If ijiiiM* T \ i 1 If, Ki jj c llu J t i cijit I" 
not tlu git ol the ofTt iu(, and tlu uIf' it 1 imnatfud 
while he utiividil lilt dtiiveiy ol ,iu iinwliolcaOiiir 
iiijstiire othci th >n dit piotluco ol llu biiky is the of- 
kim.whuli IS i ml vith tlu piopii ici taint j ol time and 
j)l u i. And ns to tlu stcond objection, it is ^ nd down in 
TIa\f.P( h\.( 71. s/f/.I. lor wliiih I iSVss Ca. 2 fJ* 
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is cited, tiiat “ changing corn by a miller and lotuining 
bad corn iuFtead of puni-^jable by indlclmeni, for 
being in the way of trade it is> deeraetl an oir«’nc<« 
against the |ftiblic.” And the authonties cited for the 
defendant as well ai Hex v. only decide that 

for an inipo'-ition which a man’s own prudence ought 

• 

to guard him- against, an indictment doc? not lie, but 
he in left to hi-» civil remedy. And in the Ciise at bar 
if tile defendant Imd sold to li. N. ensounil barle) for 
sound, tht*fec authorities might inne applied; but liertj 
tlie dflendant has fiaudulontly clianged anothei man’s 
gootl comniodu}. which he icccivcd for ,i special pin- 
po*'e, for his own bad comT^o^]l)J, Theiefou tlie iidc, 
cavtat to wIikIi the forinei cises m.iv be ii- 

h'lied, tlius not apt 1 } to this » As to tlit lit^l objcc- 
iMiiU llir uuIntinKSit in.iv bf it.id .is tounntiicmg wlu'n‘ 
tin sttond put whitli respptt', the urtipl td the slcoiiJ 
o.utt I and ihtn iheie will be one g^>o«l tount. 


2 ii^ 
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Loitl KiLLSBuitta i.Ji C', .i Vs to the i ,1 erroi as- 
-I'lied, this niilit lint nt h is joju i e^ Mam leui'tli, (hit 
s, .IS hu as ditgiiig adili\{‘i\ ui om pint! ol b.ulcy, 
md iheii bu oil and alh.^' tin* dtlivti v t)i i setoiul 
p.ircd, leiaing lln niatti.i of th<* hi t .dhgifon muier- 
ftet, and tht‘wliolt untcuini a^ lo nhnh of tlie Iwt^ 
deliveries the fiautl nil}luit d ft' tin defend,mt appiifv 
One cannot but }aicti\e that tin In ( ji.uL i- but lie* 
fragment of a count, and ouglit lo have btm jtt'rfedeil 
by alleging some act done .ipiilicabl*' lo ihiit d<.Iivcr\, 
and then the otlur breach wouhl 1»im- ipphcd tothe se¬ 
cond deln erv. 'Dial iiowiwei lias bren omitred. and 

w 

ihcrclbic .as it now sUnds upon the iace of tlie recuid 
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tliorc wore two delivnies of .sc\eral portions* of parley, 
and it is uqpertaiii to wh(ch of tfiO portions the offence 
is to be applied. Therefore upon this ground the in¬ 
dictment seems to be vicious. Then as to tlie want of 
a venue where either of the parcels of b^Vley was le- 
ceivid, which is the last error assigned, I liave been 
endeavouring U? ■'Ce if it might not be diopcn^etl with, 
but upon looking to tlie indutmcrit, I lind that it allege** 
that the defendant leceivtd the barley, for the purpose 
of being ground at the mill, and that the piiiposc is a 
fact constantly referred to in ali iliC siibscqucnl allega¬ 
tions; for they ail relate to the barley n-cnxxd ly iht 
defendant as aforesaid. Therefore it seems to me that 
the indictment is defective for want of a vrnue to a fact 
which is material and may not be ili-'pensed with. Also 
the allegation that the <|aantity delivered to E. wa'' 
musty and unwholesome, if it had alleged that lu de¬ 
livered it as in article for the food ol lu.in, might pO'>- 
sihly have su''tained the indictment, but T cannot say 
that its beiuiT mustv and unwholestjuie necessariU and 
cx vi tcripini imports that it W'a> lor the food of man, 
and it is not stated that it was to be used for the siisten- 
tulion of man, only that It was a mixture of oat ami 
bailey meal. As to the olher point that this is not an 
indictable ofleiicc bccail'e it respects a matter transacted 
in the course of trade, and where no token*, were exhi¬ 
bited by wliicJi the pariy’'nc(|uirod any greater degree 
of credit, if the case had been that tliis miller was-owner 
of a soKc mill, to which the inliabitaiits of the vicinage 
wore bound to resort in order to get their corn ground, 
and that the miller abusing the confidence of tliis his 
situation had made it a colour for practising a fraud, 
this might have pi'csenied a dilferent aspect; but as it 


now 
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nojv is, it does seem to be no more tljftn the case’ 
, of a common tratfesmon Ivho is guilt|^of n fraud in 
a matter of trade or dealing, such as is^ioverted to in 
jBr^ V. TVkeailey and the other cases, as not being in¬ 
dictable. **The3c objections therefore, and one is «ufH- 
cient, seem to me to be fatal. 


1815;. 
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Le Blanc J. I am of the same opiniotU It has 
been attempted to answer the objection for want of a 
venue in this way, that as it is allege!! that the Defen¬ 
dant icceivtd the barh'y to be giound at the mill, 
the mill is before do‘Tribed as situate at a parish, there¬ 
fore there is a voime v\}jcie the barley was received. 
But it is a material fact and necessary to constitute t}iQ 
oiibnce, supposing it to be ind^jCtablc, that the det’endaiu 
received the barley foi tlie purpose of being ground into 
meal, and therefore ouglit to be allPged \%itb sufficient 
certainty of time and place, and not left to inference; 
hut fiere is no -'ufllcient allegation of the place v\ In re the 
defendant received it. Then as to the objection that . 
here are two several receipts alleged, the Couit, I think, 
cannot consider the first part of the uulictment touching 
the receipt of the first lour bushels, as a distinri count, 
be cause it is not followed up by any charge, but merely 
states the receipt, nor has it any conclusion, against th«» 
peace, &c. The whole forms but one count containing 
two introductions to one grievance only, for the intro¬ 
ductory words And the jurors aforesaid,” See, do not 
nec^sai’ily indicate a new count, hut are frequently used 
to introduce farther matter in the same count. It seems 
to me therefore that this must be considered as one 
count; and the Court cannot reject any thing, but as it 
stands the prosecutor might have proved two several 
receipts by the defendant. 

Per Cm'iant) 
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•Judgment reversed. 
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’I'ltj* trustees 
unilci the will 
ijf a person 
seised itt fee of 
twn'third paits 
of 9 tnanoi, 
sultject to c<.r« 
t«ut leases to a 
company ol ad- 
veniureisoT the 
rnineiof lead, ' 
tin, and copper 
ore, and other 
iiiinerals, tinder 
the iQOois, 
commons, or 
wastes of the 
manor, at a 
rent ccttaiii, 
are not ratcahlc 
to the relief of 
the poor for 
such rent; and 
therefore 4 rate 
by which they 
were rated in 
one gross sum 
foi such rent, 
and also in rc> 
tpcct of their 
being owners 
and occupieis 
of the moors, 
commons, and 
wastes witbm 
the manor, 
was held ill* 


The against Welbank and Oflicrs. 

IjP PON appeal against a poox’*8 rate for tb<f township 
of Arkengai'ihdale, in tho North Riding of York¬ 
shire, defendants, as trustees under the will of 

G» Brcfwne, the iSebsions confirmed the rate, subject to 
the following case i 

G. Browne Mas the purchaser, nnd was seised in fio 
of* two-tliird partb of the manor of Arkengarthdale, 
which two-tliird partb were subject to cevt.-m leases, 
theretofore granted to a coin[)any of miiie adventurers, 
of the mine®,'Veins, pipes, floats, strings, and parcels of 
lead, tin, and copper ore," and other minerals and fossils 
found or to be found in, within, upon, or under the 
moors, commons, or w asles w ithin the manor, with full 
liberty to scar^’h for, dig, &c. and carry away the s^nio, 
and to erect maclu’xiciy and other buildings upon the 
moors commons, and wastes then iminclosed, for the 
bettor woiking the said mines, at rents amounting to 
2<iOo/. per annum, for apart of' the terms thereof grant¬ 
ed, and 2400/. for the residue of such terms, besides a 
bum of 2100I. to be paid by the lessees in 1820, in 
manner therein mentioned, w'ith covonuiits by the lessees 
for payment by them of all manner of taxes rates, as¬ 
sessments, and impositions w'batsoevcr, which should be 
assessed or imposed in respect of the said two-third 
parts of the said mines and minerals, or in respect of 
the annual rents, and the said sum of 2200^,, or upon 
the lessor, his heirs or assigns, or upon the lessees, their 
executors, administrators, or assigns. G, Bromic bein^ 
thus seised of the said two* thirds of the inttiior, mooTb, 


com- 
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commonsj and wastes of ArJcengaHhdahi in i8xi 
vised the same to the defei^antSi as trustees, upon cer¬ 
tain trusts. There is a house in tlie parish of Ajkengarth-^ 
dahf callM SearrAiOusCi wliich belongs to the lords in 
fee, and which was licensed and kept by the gamekeeper 
as a public<house, at tjie time Browne purchased the 
lwo*thirds; and so continued for about two years aftei>- 
wards, during wiiicli time the gamekeeper atid his fa¬ 
mily slept in the east part of it, havinj|5 the whole house 
to go over, and tlu; care of it, and occasionally 
the dining-room and the three bed-chambers at fho* 
west end. 'rhe dining-room aftd two rooms up stairs 
were furni.shed In' the lords, and the furniture remaiflcJ 
their own }>roperty. Jn 1812 the hous^ was discon¬ 
tinued as a public-house, and Brovune furnished two of 
the three nest bed-rooms at the we-t end of the house, 
and frequent!} went into jhlengarthdale and lived at 
Scan'Atome for a fortnight and tliree w*eeks together, 
during the shooting season, and at other tiines. His 
provisions were provided by tlje gamekeeper, for which * 
he paid when he wont aw'.iy, and he always kept his 
own wine at BcarrAiouse^ but he was not there the last 
yc.ar. The parochial and assessed taxes for Scary-Aiouse 
were paid by him and the owner of the other third 
part of the manor, according«to their proportions, viz. 
two-thirds by Brof^fie and one-third by the other owner. 
'I'hey also paid the gamekeej)er his yearly wages, and 
let him live in the house. The mines are under the 

surface of the moors and the unIricu)5C4.1 parts of the me- 
* 

nor. The lords have tlie sole right of soil and sboct- 
i-ng upon the moors; which they do not let, but keep 
for tlic purpose of shooting over themselves; but the 
pasturag? or herbage is enjoyed by the tenants and 

Q 2 occupiers 
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<>ccupier4i of lands in Arkcffgurthd&le having right ^of 
commojii thereon. TJie IciIjCos nri ijiot rated to the 
relief of the poor in respect of the-said lead miticgi. 
The defendants were rated thus: The trustees wilder 
the will of G,/h oa/vei? for 2000/. annual rer>f paid hy 
the A/^'e/igarif/jda/t' and Denoent mine company for and 
in rc&peot of two-tiiiids of the ArJcaigarthdale lead 
minca, add for other minerals, and fossils (except iOal)y 
within the parisli At Lcn^arthdalc, and also in respect 
of tllcir being owners, proprietors, ^nd occupiers, of the 
mooro, commons, arid ^^astes v.ilhin the manor otAifi^ 

engarthdale -Amount 2000I,, asscjsmcnt 1^(being 

lA. 6 d. in the pound.) 

» 

J, WilUamsy in aiippoLtofthe order of Sessions, com¬ 
pared this case to the case of tolls, in which it had been 

I 

adjudged that though tlic tolls pei se were not rateable, 
yet if they bo q^nnexed to somctliing toipoieal, sucli as 
a sluice or bridge, cS:c. which is lateable, the occupiei^ 
of such bridge or sluue, &-c. .h.iU be rated in respect 
of the tolls. And foi this lie cited/ic'i v. Carditi^- 
ion[a)i Rev v. Mirjor qj' London {o\ Rtx \. Ltv</5 cind 
Liverpool Canal {i\ Ilex \. NirhuUon {d\ WiUtains v. 
Jones {e). In like nuinncr though mines, qua mines, 
are not rateable, yet il ilio profits deiivcd from them be 
annexed to the re.ihy, the occupiers of the lealty shall 
be rated in respect of them. Now here tlie trustees are 
rated as occupiers of the moors, commons, and waoles 
under which the mines, in icspcct of the piofits ol 
which they are .assessed, lie, so tlial they have a cor¬ 
poreal visible properly within the parish, tlie value ol 

(a) Cowf. 581 21. (e) S £nsr, ;ytS> 

(<i) (tf) I :d 346. 

which 
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which is enhanoetl by the finnexation o£ these profiik 
And whenever thaf Is the <tise, the principal thing shall 
be rated according to its value, as it is increased by the 
thing ap(Kndant to it> although the latter would not of 
itself be the subject of rate. And this is not like jRar 
V. Bishop rpTJhrhe^ter (a^t Ibr that was a rale upon the 
trustees in*respect of a rent apart from the occupancy of 
any thing whatever; wherefore it was well sfttd in that 
easSe that if the trustees were* raleal^le, every landlord 
might, by tlie same r^ile, be rated for his rent. Not s<^ " 
in the present, for the tru*-loc s have the sole right pt 
soil and shooting tipon the mo<irN, which tliey do not 
let, but keep in their own haiirK, and w’hicli is almost 
the only occupation that wild a tract*of country ib 
capable of. idly, The tiustees may b(‘considered rate¬ 
able as inhabitants, being the tru^t^’cs under the will of 
a person who clearl\ would have come within that dc- 
ftciiptjom for he occupied the Sun/'/loitsv citlier himself 
or by his servants. 


181^. 
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Lord E/.lexbokougii C. J. As to what his been 
labt thrown out, the actual inhabitancy of the testator 
does iU)L devolve iijion h's evecutois or trustees. Then 
this rate appears to bo ill on tin*, single ground, tliat it 
is a conjoint rate in ivopect of two things, one of wliich 
is not latcabic. The lent is clearly not the subject of 
rate, the other may or may not be. But it cannot bo 
good as a conjoint rate. 


Le Blanc J. If tlie facis bore out the argument It 
tnigh .'be well. If these tnistoos had" been rated in a 
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large sum in restpect of their being the owners and occu¬ 
piers of the moors, commoks, and Wastes, equal to the 
profits they derive from the mines, perhaps the Court 
might have said we will not enter into the question of 
proportion; but here the rate is imposed in respect of 
two distinct properties, namely, the rent, and the sur- 
lace of thif land. ^ 

Order of Sessions quash^. 


llutlock was to have argaed on the other tide. 


?Udrftia^> CXiAUiDGL agaihst Dali ON. 
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The drawer of 
a bill of ex¬ 
change, who 
has no effects 
in the hands of 
the drawee, 
except that he 
’ha. supplied 
him with goods 
1 pon credit 
\, Inch critlit 
does not expire 
ViiUl tong aftei 
the bill would 
become dm, is 
xiut discharged 
by want of no* 
tiU, ot the dis¬ 
honour. 

1 ime giTLQ by 
z n indorsee to 
the payee docs 
1 ot discharge 
Ue dtawu. 


^^SSUMPSIT upon a bill of exchange, dated aptJi 
of June 1814, for 300/. drawn by the defendant on 
T. PtcPford., payable two months after date to QuaKtoUf 
or order, and indorsed by Q,ua) ton, and by *several 
mesne indorsements to the plain tifi’: plea, non assumpsit. 

At the trial before IjoiiS. EUenharough Q>.i. at the 
Ijondon sittings after last Iltlat 1/ term, one point was, 
whethfr the defendant was entitled to notice of non-' 
payment; as to which the facto were these: 

The defendant was atirdcsiiuinin the country, Ptek- 
ford, the draw ec, a ti adesman in London^ and there had 
been an intercourseofsome years between tlicm intlicway 
of their trade*-, the defendant suppl}ing <5? with 

gootli, and P^fljmd giving his acceptances in payment 
at the end of each } ear. At the time this biU was draw n 
nothing was due from Pic^ord to the defendant, but 
the defendant had received from him an unKmited order 
for the supply of good*?, under which he had furnished 

I Pitlfoi d 
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Piclfbr^ with about 200/. t^'orth of goods, and at tlie ^ 
time wjben the bp) beoanie ^ue with about 70/. worth 
rnore> but for these Pic^ord^ according to the us^ial 
course of dbaUng between them, was not liable to be 
called upon to give his acceptance until the end of the 
year. Th|).bill was* dishonored w hen presented to Pick* 
Jbrd for payment, of which notice was not to tho 
de^ndant in due time. And it was objected^)jjpon the 
authority of Thachray v. Blatkett (a), that the defendant 
was entitled to notice^ 

Another point was, whether the defendant 
discharged by Britain and Co. •having given time tp 
QuurtoUf tl)epa>ee, as to which the facts were these: 
Brit it in and Co. were bankers at Bipun^ ^ind indorsed 
the bill to Hut tun and Co., "who indoised it to the 
plaintiff for valuable cim^ideiation. Upon the bill's 
being dishonored, the plaintiff retmned it to Hutton. 
.uid Qo., and Half on and Co., about thg i3thofiSi5?- 
timber^ sent it to Britain and Co., who refused to 
lake to it, on account of us being sent to them out of 
lime, but received the bill at the desire of Hutton and 
Co. for the pui-pose of obuliiing payment for then. 
Accordingly, on the pth of Septi r/ibtr y Biitain and Co. 
wrtite to the defendant, informing him the bill was re* 
turned to them, and requesting pa3’'mcnt of the bill and 
expences. On the 17111 they wrote to Qiiartou the fol¬ 
lowing letter: “ Sir, we have your favour of yesterday', * 
and arc son*y it is not in your power to take up tbedis<^i 
honored bill: the time you wisluvl ns to liold it is ex- ^ 
ircmely inconvenient to us: however, rather than pm* 
coed to extremities, we have requested Mr, JPl to wait 
pn you, to whom if you cannot pay in banker’s pap^ r 
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you wUl|five your draft upoa London at lo days paj* 
able to borne iriend of youifi; if you^njiot convenieatly 
trouble a friend, we will take it p$i^dbk to yoUr own 
carder, bigned Brtiain aijd Co.” Qitarian according¬ 
ly gave a bill on another pci son for 300/?,, ^which was 
dishonored, and paid 2/. lo^. iid. interest and ei^iences. 
The clerk of Britain and Co*, who wa-s a witnes« for the 
defendi^|» said, that if the second biU had beeU' paid^ 
^nVrtm'and Co. would have delivered up the bill in 
question j and that they considered themselves as the 
^agents of the phuntilf. There wa a verdict for the 
plaintifli hi-> Loidship reserving the pome anon the no¬ 
tice. Accoidingly a rule nibi was obtained in the last 
term for entering a nonsuit upon that point; but the 
other point was also mci.tioned. 


And now the rej^ort having been read, Varh and 
lidlan were called upon to buppoit the rule, and they 
argued, I St, that the dofendnnt ought to liavc had 
notice of the dishonor; lor here he had clKrts in the 
drawee’s hands both at the time of diawing tlie bill and 
vlienitwas refused payment, and there were mutual 
dealings between them. Therefore this was not a mere 
drawing upon accommodation, nor was the drawee an 
entire stianger, or the draw'er wholly unwan anted in 
expecting that it might bo honored, lor the drawee 
•I might iiavc paid it and set it oft* in his account. And 
where a diawer has anif eftbets, no matter to what 
^ amount, in ihc diawee’s liands at the time of the dra’v* 
ing, though lie has none wlien the bill is dishonored (a); 
or vhcrc it may linn out only upon a ftiture settlement 

(i) Orr't,fi/I'ighintSti Eastf 


1 


of 
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of accounts bStWH the }teitic<s that he has no (4); 1815. 

or aifptinmn| actount Hi'th the dral^ee ——«• 

?ml a fluetuatinlf^^anco bet^vcen them a bond ^ 

^.di of assets (f); Or whore he hat no assets 

at tJie tims; of drawing, but has assets bef<)re tHe bill 
become due (</); in all these r ises notice is neCessar^r. 

And It has* ftequcntly been .1 subject of to the 

Courib dikes, Bolhnan{t) dispens¬ 
ing yirtth notice, was ever laid dow^, and as frequently 
•■aid that it ought not to be extendi (y) It make» 
no difference that this detendant could not have 
Jiawii his effects out of the draw'ecA hands fo>’ this is noi^ 
the only object ol icquiiing notice; and it he could not 
/^ithdiaw his good**, at least notice would Ijivt enabled 
'^nn to choose wlicthei he woald not desiot to furnish 
more. 2dly, The deki da it is clischugcd b) the in¬ 
dulgence given to (luarton by Biitam and Co.; tor if 
Bntiun and Co, wcic agents ot the ijliiutiff, then it 
vvas the pi untiif's own act; but adu itting that they 
were not, yet it they being holtleis ot tJie bill Once dis- * 
diaiged the dekndant, his n sponsibility cannot be 
fcvhed by shitting the bill into the pi nntiff’s hands, (g) 

Lord Eixcnborougii C. J. The Couit think that 
'liere is not any occasion to Uouble tlie othei side. X 

w 

accede totlie pioposition tliat whcio tiieie are any funds 
in the bands ot the diawce, so that the diaworhasa 
right to expect, or even where thcie .no not any funds-, , 

V 

W 

(a) Per Zi J3U»c J , Lc^%e v Tt tpr, it FtU, *77 

Q) Per Lord FUenlorough C J, Jir*un ». Aleffcy^ t$ B'nt^ XiX% 

(e) Bucktt V lUllrr, 16 l-ast 4J 

(J) Thukray v Blukett, 3 Cnmph N P. C. 164. 

(f) iT.S 40 |* (/) S«e cii«« supn. 

(j) Jtetem V. Hardyf 1% Paj, 43 p 


if 
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if the drawn tinder euch ^qtrmi^nces as my 

induee thd drawer to entei^tam expectation, 

that the bill will be accepted and'fjilid^ < dte person *k> 
drawing it, is entitled to notice. t^Tho'fpiestton there¬ 
fore is, whether in this instance there wSTe iCtiy funds ia 
hand at the time of drawing applicable to this mi, or a 
ground ^reasonable expectation that when the 1:^1 be¬ 
came due* the drawee would come forward and'^’|«Q?' it. 
As to funds, though there were goods, of the delMant 
in the drawee’s hands at the time of the drawing, yet 
they were not such as could be properly .set .•Vgainst 
the draw ing. And as lo any reasonable exjjcctation that 
the bill would be paid, it was neither accepted, nor had 
the defendant any claim upon the drawee to haw it ho- 
i.oiod, according to the'duc course of cicdit between 
thorn, until the end <;>f the year. At that time he would 
Li»>c been entitled to draw*, whereas ilns bill, which is 
at two niontlr, became due on the xst of SqUemJi^rg it 
vas drawn therefore ia anticipation of Ins credit, and 
V ithout any assurance of accommodation. For if there 
1 over was any drawing betw ten the parties but at the 
e:;d of the year, or accepting ot bills, how shall we b«iy 
t.hat the defendant was authoiized to entertain a reason^ 


al le expectation that this bill would be honored ? And 
if not, this falls within the rule laid down in BklceiJihc 
V. BoUman^ and notice was. not necessary. Then taking 
it tliat the defendant is not entitled to notice, we come 
to the second objection, in respect of which I cannot 
f.nd that the plaiati/T ever authorized Britain and Co. 
to give time of payment, so as to connect him with, that 
act; the bill was indorsed to Britain and Co. as to any 
other indorsees, and without a special authority from the 
plaintiS' I cannot see how they oouh( wy his rights. 

1.L Blaxc 
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JLE^ BtAifc 4^ (^90 makes one 

the rule in Botif^mn for dispetii^g with 

z»etice WAS i but v^^hile that rule remains 

e mu^^ect W'|t And the otity question here is^ how 
far this case Tanges itself withm the cases cited^ or vidth* 
in Bich^Uke v» Bollman. I peifectly agree that it is 
not hcjc^aiy that the drawer should have or 

monAy^^the hands of the drawee, either at ®b-,tim© 
whetr't^biU is drawn, or when it becg'ines due. For 
iftlfiebill be drawn in the fair and reasonable expects^ 
tivm th&t in the ordinary course of mercantile tran&ao- 
f^ioiis it will bo accepted or p.ud when due, the case does 
lot range Itself under that class of ('asc> of which Btcka* 
dike V. Bollman is the fii-si. I 5 ut here thtf defendant 
did not diaw the bill with any*reasonablc expectation 
"hat it would be accepted or paid, Uqj <»n the contrary 
with a pretty clear assurance that it would be disho¬ 
nored. -.For the bill was not diawn in 4 he ordinary 
wourse of business, so as to justify an cxqiectation that it 
would be paid; and therefore the necessity of giving 
notice was dispensed witli. Upon the other point, the 
ict of B7 itaiii and Co. must eithw be considei ed as tl.e 
aet of the plaintiff, or as not capable of affecting the 
plaintiff’s rights. Now there is not any G\idence that 
t was his net; but if there wefe, giving time to the 
vayee did not discharge the drawer. 


23t 

ISI5- 


Dalton. 


Baylfa" J. I am entirely of the same opiniotiu The 
case of BickH'dilce v. Bollman has cst-iblished, and I am 
disposed to tliink rightly, that a party who cannot be 
prejudiced by want of notice, shall not be entitled to 
require it. But this rule extends only to cases w'here 
the party has no effectfe^ not likely to have effects, 

s)l 
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CASES IN TUINIXY TEK.M ' 

or expectation that any. In alt 

otlier ca^cs the drawer t4entit|&[)j|^|l<^^ and this h 
required in order that ha out 

of tile hands of the drai^ee such ma^appen 

to have, or may stop those which he is in a course of 
putting into his hands. Now here Dali(tn%^^tW'em 
hims^l^d Pic^hrd, could not but eone}udl^^^iVr^- 
JoriJ^Udji not pay the bill when due, and waa 

dtaiviiig upon him without any reason to expea^/ihat he 
vould, unless Up remitted to him funds for Uie pPCpOse; 
bvcau'.c ho knew that he had no Tight to draw Upon 
him lufore the end of the icar, and long before that he 
hat, notice. At the periotl when the bill was refused 
payment, JDalton w as not in a condition to have taken 
any steps against .o as to deiivo any bemlit 

fiom a notice. Theicfoie it seems to me tlnit this case 
ranges itself under the authonty and within the reason 
of Pickcrdike v. Bolbnau, and so the defendant is not 
entitled to notice. Then as to the second point, whe- 
tLc^r the defendant is discharged by the imlulgence given 
to iJie case of L77^hi>h v. Da7lc^{a) established 

that if the holder agiee to gi\c indulgence for a ccrtaiii 
pel iod of time to any one of tlic parlies to a bill, tills 
takes away his right to call on that paity for payment 
before tlie period cxpices, and not only to call upon 
him but upon all the intermediate partie*', for otheiwise 
if he were to oblige them to pay the bill, they w'ould 
immediately resort against the very person whom the 
holder has indulged, wiiich would be iptkmsistent with 
l.is agreement. Therefore if he give time Co the payee, 
he cannot call on the indorsers. But this rg][c docs nol; 


{t) zitos, 6 I’M 6r, 
1 


apply 
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Rpply^to 0*1 the biU; a<! if die stU 


indoiRce w 
monthS) pr 


10 to indor 6 «!)^ for siN 

ft; moRrt w&lo to endeavour to 


got indOEsers lo^er down the bill, 

this might woli be done; yet according to thenigumeRt 
fot thej 3 ||tli^d 8 nt all the ffrior indorsers would be di^.- 
charg^%iHe indulgence given ti* a suUod^ilItt'iri- 




0 A|N:»rER J. I cun .add nothing f6 what lias betn 
said* |iam pciftctl) of the tame opinion. 

Rule* discli.ircetf. 


Toppirg was for die pi lintifl. 




A 

Eccles and Another agaimt Holland and 
^ Three Others. (<?) 

2 N as''Uinp<»it foi goods sold and delivered ag.tinst four 
defendants tlie proceedings bt'ing by oiiginal and 
on bailable proces in I/indon, three of them appeared 
and put in bail by one attorney, and the fourth sepa- 
lalely by another, and the three defendants also pleatled 
separately fiom tlie fourth. Tn last term, on the .ippli- 
t It on and usual undertaking of the three dofendvints, 
the \enuc was changed horn London into tiro county 
palatine of ^ncasta. 


At 


On the firat day of this term Sjnwlie obtained a rule 
ni«i for setting aside the rule for changing the venue, 

{a) TUi^ n'}te was comn;|tflicaie4 to ns U) a gentleman at the bar. 


^33 

»?? 5 ‘ 

CeAinrdt 

Dalton. 


Thfttdo'i, 
JiTlIt 1S». 


When In pro¬ 
ceedings by 
original agamrt 
four, th« venog 
IS changed into 
a county pala¬ 
tine on tt c 
appIicAtion of 
three of the 
def(.ndant?. 
who appear 
scpatattly by 
one attorney, 
ao4 QRdertalte 
not to assign 
the want of an 
ong.nal for 
error, the Copr; 
will lequiie a 
similar untjer- 
tikin^from the 
fourth, who ha-- 
appealed b) a 
dirtirtpt atti^r- 
nc). 


on 
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on t}ii« ^an4 that the venue npm 

the a|3^{)}|c»tion of soii^ o/'the at lea«t i}Ot 

into a county palatiiv^^ withouting erf the 
other defendant not'-to osiilgn the oiigihaifor 

error, particularly when they apf^af^ J)y, different at** 
tortnics and severed in pleading. 


who on a former day shev^d causom 
of the three defendants, stated that the other dbihiidliint 
was willing to eater into the untlei taking requiri^l and 
llichmdson was now instiuctcd to that effect onthepait 
of the foul th defeadjnt: whereupon thr rule obtained 
by was discharged, upon payment by the dr- 

lendants who had obtained the original rule for chang¬ 
ing the venue, of the costs of this application. 


( ) Ai ti> clx-njun;' Itif /rniT'* on t' ipj ! at n rf %we oftlli’ f?i * 

fiilihiit"., s Pax KifttPi Pi { ( I ) 


t 


TruiMxI'j agaimt L^MBLRr and Otheis. 


ywit «!» 

for i\\l. 2s. re/., due fiom the dtfcnclant to 

of Commons the plainllfTbv virtue of stat. 28 G. 3. c. C2. s. 23, 

against the •'r- , ", . 

turn of a mem- Plea, nil debet. At the Middlesex sittings after Ililaty 
bet, and also , '■ i 1 1 • #y. . . 

chirgingUie teini 1814, tlieie was .t, verdict lor the plaintiff, subject 

Ser wSi cor- die opinion of the Court upon a case, which In sub- 

K““Mh. ^tan«wastl.is: 

offi”er'attend burgC‘«S tO SC^C in pttllia- 

b> lii> counvl ' 

and agent be¬ 
fore the teUct commiUee, and bring witnesses to defend himself against those charges, 
and the commutee report that the charges appeared to them Irivolons and vexatious, 
which nfsolution is entered in the journals, and the rcturning-offictr the bpeaker’t 

prdef and certificate,pursuant to stat. aS G. 3, o 5%., ascertaining,the v.’nmint of bis costs 
and espenccs, debt liis to rccovci them. 


jnent 



■'tu WE 


n«nt fur ^tkm 

c.uujU(Utc^» V^M re- 

ttirnis^; n electors 

of and p’Csei^ted <i pemlon to th.1^ 

||p«s^Hif Cof^dlBS* ehpigmg the plamtifl^ t1^ 
atui r<^f|^^g-ofl 3 iccr ofi^ie boiough, with partiality' 
and in favour of Lord K, and with h?wj»g''* 

Mbeti »i?tV«ral ol the- t’ectors to vote for hifn» aiti§fs^^g- 
ing’al^Lord P, by hiftwclf and ac^nts with^ bribing 
and treating* and that the return wais olttamc-d by tiiese 
and crtiter rllegal pr'ittices. The defendants did not 
serve a Copy ot this petition, oi of the order of the 
Ifouse for taking it into consideration, upon the plain- 
ti^ but upon the agent of Lord F., who ipimediately 
shew^ it to the plaintiff, and reaeived uisiructions from 
him to oppose the same on his behalf before the com¬ 
mittee. Notices ivcie sent to the parues, and an order 
to appear by thernsfl-.es their tounscl or agents, when 
the petition w oi Jticd to be t ikcn into consideialien. 
The agent loi the pi nnl iF’> silicitoi in the country, 
who was also the agent o' Loid P, attindcd the *^tr k- 
ing of the connnltUe, but iht! not lotain inv couns* 1 
for the phintiff on i^at occasion. 'IhV? plaintiff at¬ 
tended the conmiittee bj his counsel and agent, when 
the petition was taken into oonsideiation, and incuiied 
great expence in biingiug witnesses to dtiend himselt 
against the chaiges made m tlie petition, but the tiialot 
the petition went off u]Hm the giound that the defond¬ 
ants did nol ii^duce the original poll-books; ailsd the 
chairman of the committee leporied to the 
Lord P. w^s dul^ elected, and that the petition did not 
appear frivol^jltia as it applj^d to him, but that the charges 
•ontamed in the petition .tgainst the plaintiff’did appeal 
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• * 

' friviolous ^vexati(f4ls^ ^^hich ^as eotcrM iti 

'■ ^"'"n""'^ the bf the H^usf* tnade apjjU-* 

tAMiiKRT, obtain-J^** costs and e^pcnccis^^^il^^fe*' Speatl? 4i* 
tected the simc to be taxed by the clcrk-assifetant of tlje 
House, and a master in Chancery, wlio tho 

same imd reported to him the amount,* dierno 

upon titled a ceitifieate, expiessing the nttiount of the 
costs and (‘xptnrcs, as allow£*d in the report, fa be 
240/. 2^. id. The plaintiff demanded the said costs of 
the defendants, whicl) they icfuiiid *0 pay. 

The question was', vhfther (he plaintiff was entitled 
to maintain thi action undi r the statutes relatinjj to 
the (rials of contio'.eitrd flections, &c. particulmly the 
statutes 10 G. 3. f. 16. 11 G. 3. r. 42. 25 G. 3. r, 84. 
28 G. 3. c. 5"* If the Coint should be of opinion that 
the jilaintdl it. entitled, the vcidict to stands otherwise, 
a nonsuit ‘ 


Nolan foi tlie plaintiff, contended tliat he was entitled, 
as being a party wlio appealed before tlie committee in 
opposjilion to the jietition, within the meaning of the 
stat. 28 G. 3. r. 52. f. 19 , although he was not served 
with a copj of the petition or of the older of the House 
for taking it into coiisi Icration, nor attended as a party 
to stnkc the committee. And he snul that the select 


committee weie the propci and exclusive foiun for de- 
ton^ing this question, and that they li.ul dcteimin#Hl 

^ * V* ^ 

hf fo3f‘'''whcn tlity lepoitcd to HoiiBei tjmt tho peti- 
tio^i^^aajt regaids the plaintii^ appeared to them fii- 


^oloiic, that nccesSiiiily Ituplicd that the plaintiff was 

U] 2S ja. 


j pntv 




IK TH* FiFnr-pisttt 

% p«rty be£bre th^ ; and tlj^n bj^ 19. the costs 
upon such tepotik And s, which gives this action" 
(or the recovai^ of the cost^ pdlnts out what shall be 
deemed hiH and sufficient evidence in support of it, vis;* 
the certificate of the Speaker, together with nn exa¬ 
mined copy of the entry in the journals of the resblu- 
tion df the* committee; plainly treatmg the resolution 
}of the committee, like the judgment of a court, us final, 
and the certificate as a taxation of co^s. And even if 
the resolution of tlic committee were not final, but the 
question was now open, whether the plaintiff was a paily 
or not before the committee, it wotild be 'strange to hold 
that the returning officci, who is charged with '^uch mis¬ 
conduct as, if subslaiitjuted, would lead to Ins imprison- 
m^t, if he appear to defeiAl himself against such 
charge, is neverihelesb to be deemed so much a stranger 
as not to be within the meaning of the wonls> a polity 
tt>ho shall have appiaud befvn the commiili^ rw opposi¬ 
tion to mch pititum. 







C. F. Jlilliams, coiitiii, aigucd that the pluinliff was 
not a party so as to be entitled to costs undci (lie 2S G.3. 
c. 52. For all the statutes relating to thi'^ subject, being 
inpaii matciia, aie to be.takfu as it ihcj^ w'crc one law, 
and shall serve to expound e^^’h other; and therefore 
if the plaintiff would not ha\c been a part_y within the 
incaninij of any of the prior acts, neither -‘hall he be 
within this. Now thestat. loG. t. 16, only accounts 
those parties who are tlie potitionei *•, and silting mem<* 
bers; which is extended by the r 1 fr. 3. t, 42. to the se¬ 
veral parties who, on distinct interests or grounds of 
complaint, shall picscnt separate petitions, and by v. 6. 
each of them shall sfike the committee. Then the 
VoL. IV, 11 25 G 
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1815. 


a^iiinsl 

Lamblkt. 


25 G.3. c, 84. s. 10. makes the returning officer, in cer-^ 
tain cases, a party. But the prcgent case falls within 
neither of those acts, and consequently not within the 
28 G. 3. c. 52. For that statute is con6ncd to such cases 
as arc within the former acts, as appears by the pre¬ 
amble, which recites the former acts, and that it is 
expedient that provision should be madc-for discou¬ 
raging persons from presenting frivolous or vexatious 
petitions, &C. any of the cases to 'ichich the above- 
recited acts relate. Therefore whatever might be the 
construction of 19. of this last if it stood by itscUi 
it is jjlain that, coupled with the .-^'ts, the word* 
jiarty or pariicb must he understood of such party or 
parties only to whom the prior act'' rcl.itt'. Accordingly 
the practice has becii not to consider a returning officer, 
whose conduct is complained of m the petition, as a 
party that is entitled to be admitted to strike the com¬ 
mittee. (//) 


Lord Eixenborough C. J. Very likely for the pur¬ 
pose of sti iking the list of the commiftee he may not bo 
a distinct party. But here the committee have reported 
that the petition, as it regards this })laintifli who ap¬ 
peared before them to oppo''e,tl»c charges made in the 
petition, appeared to thein to be Irivolon.s; and upon this 
subject they are a court not only of competent but ol 
exclusive jurisdiction ; and then the statute (b) enacts 
that whenever tho committee shall so report, the party 
or parties who shall have ajjpeared before the com¬ 
mittee in opposition to such petition, shiill be entitled 
to costs, lu aiiollier eUiusc (e) I lind this generality of 

(o) NitUnj^hini <..«sc, iZo^, Ini;JiU ihn U Puk. kUct Ci3sCi,At*- 
(^) 18 0.3. i. ja J.!«;. 


expres- 
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cxpr^sioOy viz. “ et)e?y party cjr parties, who sliall have 
appeared before thenf in opposition to such petition,” 
Why, therefore, arc we to say diat none other than 
those who sliall have appeared before them in oppo¬ 
sition to thO return are to be considered as parties* 
when the language of the statute plainly is, in oppo¬ 
sition to the* petition^’' I conlb--s I am not for re- 
slraiiung the generality of the enaefing clau’je by 
preamble, without some reason for it, 

Li: Bi.anc J. No one who reads the petition e.ia 
doulit that the returning oiRcer is a pait} cornplaiiieii 
against, and the eoinnuttcc have admitted him a'J sucli 
to dclcnd hiin-vcK. I fe might liavi* become* subject to 
punishment if the charges had been made good against 
him. It seems to me that he comes-u'ithin the expre-s 
provisions of the statute. 

t 

Bayu'y J. I'he argument i*. that a party me.}' be 
charged A^ith coirLiption, and yet if he appear to de¬ 
fend himself against the charge it must bo at In', o'mi 
expeiice. 

Daaipifr J. Tlic being a |¥irty entitled to stiak#* 
♦the committee stands on a diflereiu reason front tin* 

Hh 

present case. But if a person whose office is to make 
the return be charged with corrupt conduct m that office, 

‘ is it consonant with reason to say that he is not a party 
if he appear in order to repel the charge ? And I have 
always understood it as a standing rule in the construc¬ 
tion of acts of parliament, that the enacting clause shall 
not be restrained by the preamble,* if the enacting 

R 2 woid" 
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1815. 

TrotMAN 
?///(/ 

1 AMHCR I. 


words are large enough, to comprehend the case(«?); 
and here the words arc la^*gc cnotigh. 

Judgment for the Plaintiff. 


('nff lilt jI t tit. Si ihiiif I 3, 


J-tti y 
yitui 2o. 


IsIaiu and Otlicjs, A'^signees of T. Mair, Bank¬ 
rupt, agahi\'itGu^mi: and Others, Assignees 
ol (SiiAiiPi: and Co., Burkrupts. 


A tiansftt of 
a sliip utd c ir- 
go at Ma, r jn- 
^eyedbv .1/ to 
S. .15 a stem 1. y 
ior nionc\ bor> 
rovvtd, b\ exe¬ 
cuting and d’ 
l)vt I lug to 6. a 
bill of sale of 
the s’up, 1 po¬ 
licy upon ship 
and c trgo, and 
indci's g i e 
bilU of 1 uling, 
was bcld not CO 
pa:.s 1 pro¬ 
perty to i, 
wlittt S. iieg- 
heted, upon 
the ship s It 
turn and notice 
thereof, to take 
possession, or 
to do any act 
to notify the 
transfer of tlit 


^^SSUMPSIT Ibr nioTicy had and received. Plea, 
general At the tiial before Lord Ellen- 

boyou^h C. J. at the f4,‘fiihyi sittings alter Hilary term, 
the case a\ as thus>: 

'Man (thebanklupt) was in February 1812 owner of 
the Ameiitim diip Nax'i^^i^nto), bound witii a cargo be¬ 
longing to Maiy on a voyage to the Ifavannaby and to 
take in a return cargo for the Balt it. Young w^as the 
master of the ‘•hip, under jin ngrccnicnt between him 
.'lud Mail, wliich was contained in a letter from Mair 
to Young, and signed as accepted by Young, that he 
{^Ymoig) was to have in lieu of all w'agcs. primage, &c. 
one fifth share of the profit or loss of the intended voy¬ 
age, on ship and cargo, and was to follow MaiAa instruo- s 
tions, do all the business Ijimself that he could do, and 


properly to 
him ; liut tlm 
the propelty 
passed to the 
assignees of , 
who became 
bankrupt, as 

being in th** pos'-csion, order, and dispo'it in of Jtl at the time wlicn he became bank¬ 
rupt within the sta at Jac i. r. 19 Also th ic an agiLt ociU beUveen J\f. and the cap¬ 
tain, chat the captain should base one-jfifth shaie of t!ii. profit or loss oi the yoyage on 
si ip and cargo, did not pi' rriit S, froni,takiiig posjcasioii. 


for the rest make the best bargains he could. The ship 
sailed for the IJauinnak on the 1st of March; and oR 
the 3d, Mail bring indebted to Shaijre and Co. for ad¬ 


vances 
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vancos made by them, and having negotiated for farther 
advances, executed to them a bill of sale of the ship for 
the consideration as expressed in it of 1900/., and put 
into their hands a policy upon ship and cargo, as a security 
for these advances. The ship arrived at the HaiwinnA, 
discharged her cargo, and took m a ret inn cargo, lor 
which Ymmg signed bills of lading, making the goods 
deliverable to Mair or assigns, and sailed from the //«- 
vannah. On the ioth ofliving leccivcd 
orders from Mah to •toucli at a port in IhtglamI, 
reached C(nve.s, and inlbrmeil Mdii bv li^tter of the 
ship’s arrivxil there, and on the J4th brouglit her round 
to Sheerness. Mau informed t^henp< uul Co. of the 
ship’s being at CVuv.s, and that she wa*. eonung up the 
channel, and indorsed to them the hills of lading, and 
on the day after her xirrival at Shrenwi^ directed 
to proceed with ship and cargo to S/. l*iln and 
to remif'the proceeds to Sharpe and Co.*; oi‘ which 
Yo 7 tng on liic same day wrote to inform Sfiajpc and 
Co., telling them that lie should to them the 

proceeds iii bills or produce, as might appear to him 
most beneficial for the eouccin. I'lie ''hip sailed from 
SheeniCi,s on the 16th on her voyage, and was captured 
oil tlic 12th AuguU by a king’s ship as being Ameri¬ 
can property, and sent into IVidgo Suimd. On the iSth 
oSSepteinbet'y whilst she lay there, Young, who had lii* 
therto been in the luibil of cuminunicating with Mair 
only, wrote to S/unpt and C’o., inl'urmirig them that 
“ by his letter to them ol' the 15th of,//x/y he had re¬ 
ferred them to Man for future information, not know¬ 
ing at the time that they h;id atiy thing more to do with 
the ship than to receive the proceeds of the cargo, but 
that since his return to that place he had learnt from 

R 3 Mair 
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Mair that Mair had traitsfcrrcd the ship and cai'go to 
them, retaining only thc«nianagcincnt of the voyage.” 
Afterwards he wrote to them again respecting the ship 
an(i cargo, but Skarpe and Co. never answered any one 
of his letters, nor did they signify to him their assent to 
the transfer, nor give any orders or do any act, while 
the .ship lay at Cenau and Shenmess, to take possession 
of ship or cargo. The ship and cargo having been .sent 
back to JLondu ?, arrivetl there after both Mair and 
SharjH' and Co. had become bankrupts, and being li¬ 
belled ill the Admiralty Com I b_y the captors as prize, 
tlic defendants by agreement with thepl.iintiffs appeared 
iiiid put in their claim, and the -uhip and cargo were at- ^ 
tci'w.irds, by decree of the Court, given up to the defend¬ 
ant , who sold them and rcctived the proceeds. Sharpe 
and Co. became bankrupt on the ist, and Man on the 
2d of October. 

There was a \erdict for the plaintiffs. And upon a 
rule nisi obtained in the last tcnii for a new'trial, the 
point made wms, wdicther under these cireumstances 
Mair\ at the time when he became bankrupt, had the 
poiscssion, order, and disposition of the said ship and 
cargo, within the meaning of stat. 21 Jac. i. r. 19. 

5.11.; and AtLbvon v. Malirtg was cited, {a) 


Park, Topping, Marr-pat, and Campbell shewed cause, 
and distinguished Atkinson v. Moling from the present, 
chiefly because in that case the mortgagee never had an 
opportunity of taking possession before the bankruptcy, 
for the ship w'as at sea, and when she afterwards ar¬ 
rived he took possession the first moment that he could. 


The 
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TAe Aitom.i'y-Genei'aU ^arletty and Itichaydsovy 
contra, argued, thalt the ccHfiveyanco to Skarpt and Co. 
was not vojd within the stat, ai Jac* For this was like 
Atkinson v. Malhig, a inoitgago of a ship and cargo at 
sea,* and thoiigh th(' mortgagee!* never took actual po*-- 
^cssioii, yet were they in virtual possession the moment 
that the transfer was notified to the captain, and he 
consented to hold the same and »emit the proceeds to 
their accoimi. For where tlic tiling assigned i-» m- 
capahle of deliveiy at* tlio time, notice is snflicient and 
is equal to a delivery; .'is if a ileht, Sic. he assignc'tl (u), 
or goods in the hanth of .x w.irehonsf'in.'in, notice to ilie 
debtor, or to tin' w.ireliou'.eman will be snflicient. And 
it can make no difference wlieth(‘.r that notice be ‘d'-en 
by the assigne<* hinisclf, or, as in this case, b) tin* :i>— 
signor on his behalf. If lliere br»^io Irand, it i not 
necessary that a bill of sale sliould be followctl by pt s- 
sLssioii*in or(h r to ionipleh* the legal traiftfer (b). And 
hero SAarpe and Co., if they lu.d minded so to do, could 
not have taken })oss(>ssion, for by tlie agrecinent be¬ 
tween Mai> and theca[>tain, the latter was interested in 
ship and cargo to tlie exUnt of one fifth, in respect of 
which SAatpt and Co. could not lunc <li\e-ied him of 
the pobsession. 

Lord ELLKNnoiiotroH C. J. 7 wo points ha'c been 

t 

made in thib case, first, supposing in otlier respects it 
was proper for the Shtopts to takt* possession, whether 
in respect of the captain’s interest they were precluded 
from taJeing possession. And ujjon this point, it has 
been contended that the captain w'as virtually a partner, 
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but on what ground has it been so contended ? T^ie 
ground is because paymenli of the' captain's wages was 
to depend, as to its amount, upon a reference to the 
value of the cargo; but according to that mode of argu¬ 
ment every seaman in a Gteenland voyage'would be¬ 
come a partner in tlie fishing concern. Tliere is no 
pretence therefore for saying that the captain was a 
partner because his wages were to be regulated and 
paid by referenc^^o a calculation on the profits of the 
adventure. This point then being laid out of the case, 
the question comes to this, whether the po^?^''ssion re¬ 
mained in Mair the original proprietor, so that he is to 
be considereil within the meaning of the statute of Jac. 
as having at ibe time of his bankruptcy the possession, 
order, and thsposition. KTow it ajipears that in Marth, 
shortly after the shpj sailed for the Havannah^ an in¬ 
strument, purporting to convey the ship lor the Con¬ 
sideration of 4900/. paid to Matr, was PKCCulwHi by 
liim to the Shmpes, which would have entitled tlie 
Sharpes to have taken possession, at least in the nature 
of mortgagees. They could not perhaps have been 
considered as outright purchasers, but only as mort¬ 
gagees in possession. The ship being at sea and not 
capable of manual possession at that time, do the 
Sharpes notify their purpose to the captain of taking 
to the ship, or do they upon the ship's return by any 
act on their part manifest tliat they -mean to take 
possession. It is not pretended that they do; but it is 
said that the captain’s letter of the lytli of September 
to the Sharpes shews that he had notice that Mair had 
transferred to them the ship and cargo. In that letter 
the captain writes from Witigo Sound, ** that he had in a 
former letter of the 15 th oi Jidp itom the same place 

13 referred 
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refe^’ed them to Messrs. T* Mair for future inform¬ 
ation until his arrived tA Pefp'shtrgh; not knowing at 
that time that they had any tiling more to do with the 
ship than to receive the proceeds of the cargo; but that 
since his Unfortunate return to that place 2 \ Mair 
and Co. had informed him that they transferred the 
ship and cargo to them, retaining only the manage¬ 
ment of the voyage.’' And then he refers them to 
Mair for a particular account of the sdircumstauces of 
ills detention. Thus we find the captain writes to the 
Sharjfes having since his return only to TVzngo Sloujid 
been made aetjuuinted with their relation to the ship 
and cargo by communication with Mair and Co. and 
he does not then know whether the Siiurj}ei>‘wiU or will 
not elect to’ take possession, tlndoubtedly if they had 
purposed to take possession one i^»uld have thought 
that such a letter as that w'ould have provoked them 
to signify their purpose. Il is said that the captain 
continued to write to the Sharpes ; but they never 
answered any of his letters. One of the Sharpes who 
was a witness proved that fact, and also proveil that 
they neither took nor ordered possession to be taken at 
any time. How then shall wc, against the positive de¬ 
clarations of the parties themselves, and tlic facts of the 
case, infer that they had the possession ? Tliat tiiey had 
an opportunity of taking possession ii. plain, foi' they 
knew the ship was at Cowes, and untlerstood, that she 
was to come to the river. Therefore they had an 
opportunity of taking possession at that time, and of 
perfecting their title as mortgagees, and if they bad so 
done, this would not have been a case within tlic 
statute. But they have not done it, the reason of 
which probably was that they might not subject them¬ 
selves 
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selves under the citcumitances to demands against 
them as owners in respect 'of the supplies made to the 
ship. Here then is not only not any ponstructive 
possessionj but there is the strongest negative construc¬ 
tion arising from the declarations and codduct of the 
Hharpcs that they designed, not to take possession, and 
not to attach uixui themselves the burthen of being 
the ship owners. Therefore this was not a possession 
in the Sharpes td prevent the statute of Jac. operating 
to pass the property to the assigu'ces of Mair^ as being 
in his possession, order, and disposition at tlie time he 
l>ecanic bankrupt; and so it seems to me that ihcre is 
not any ground for a new trial. 


I^E Blanc J. I agree with that which has been'stated 
by my Lord. On the first point it is impossible to see 
from the letter produced, which is the only evidence of 
tlie captain’s interest, that it stood in the way. of the 
mortgagees taking possession. Tliat letter amounts to 
notliing more than an allowance of a certain sum to the 
captain in proportion to the profits of the voyage in 
lieu of wages; and the coineyance by Mair to the 
Sharpes conveyed to them the property vhich Mair 
had subject to the captain’s rights iintlcr that agree¬ 
ment. The next question is, whether at the time of 
iV/a:/'’s bankruptcy he continued in the visible owner¬ 
ship of the property by the consent of the Sharpes, 
Now I take it to be a settled rule, that a conveyance of 
a ship at sea, in which case the party cannot take 
possession, may be made effectually, provided he does 
take possession as soon as he has an opportunity. In 
this case a conveyance was executed, and it appears 
that the parties to whom it was executed might after* 

I wards 
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wayds have taken possessfen, but tliey neglected to 
do so while the shij) was in /.he river ; therefore tliat is a 
drcumstaiico to dliew, that they did not intend to take 
possession at that time. It true that aflcr that time 
they littd other ^opportunity of taking actual pos¬ 
session, but still tliey had an opportunity of doing 
every thing which under the circumstances might have 
been iloiie, but they desisted from doing any thing. 
Their conduct also slieus that they#tlid not consider 
the captain to be acthig as their agent, for they never 
answered his letters or signified to him that they ac¬ 
ceded to the instruction* given.him by Mair : on the 
contrary they ajipcar to have ^)bserved a profound 

silence. Coupling tins with the parol* evidence of 

• 

Sharpf, who admitted they never took, and as I under¬ 
stand it, never intended to talce jiagsession, it seems to 
me that down to the time of the bankruptcy of Mait 
the pitiperty continued in his possession^nd under his 
control by the permission of ihc S^iayprs the owners; 
for the latter avoided every opportunity which offered 
of taking [lossession. Thonlbi’c I think this rule ought 
to be discharged. 

Bayley J. It seems to me that this verdict is correct. 
There is no pretence for saying that the captain was a 
part-owner; all that he had a right to insist on was that 
the ship should go to the port of lier destination. But 
if he had been a part owner, it seems to me that it 
would have made no difference; bocansc if this convey¬ 
ance had transferred but a part of the property, still 
there would have been an obligation on the Sharpes to 
take possession in order to prevent MatVs having the 
apparent ownership. As to the other point, I think 

there 
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tlicro might be some little ^difficulty on the atatutcipof 
Jac.f but there is none I think on the stat. of JSliz* 
With respect to the statute of Jar, the property must 
be ill the possession, order, and disposition of the bank- 
lupt by the consent of the true owner at the time of the 
bankruptcy; and unless it be in the possession, order, 
and disposition of the bankrupt at that time, the statute 
does not apply. Now I feel some difficulty in carrying 
this case to such a^ extent; for the ship was not in the 
possession of the bankrupt at the time of his biuikriiptcy, 
but of Young ihe captain; and the captain, it appears, 

4 

knew that the ship had been assigned to tiK Shm-p^s, 
and that he should have to account with them respect¬ 
ing her, and liad so communicated to the Sharpes* 
Afier that I am inclined to think that what ha^ taken 
jilacc was sufficient tc). subject the captain to account 
with the Shat pcs, and thorefoio that at the time of 
Mait \ bankruptcy, he was to be considtred as ag'*nt of 
the Sharpts, and could not have jvistified paying over 
the proceeds to Mah ; it would have bcin inconsistent 
with the terms of his letter to them so to do. It is true 
indeed that they never made any answei- to his letters, 
nor took any stop to clotlie tlieiiisclves with the posses¬ 
sion ; but 1 cannot say that through their neglect in 
that respect the captain would ha\c been relieved from 
all future claims of the Shaypts; and if he would not, I 
feel some difficulty in saying that tlie possession, order, 
and disposition of this property was in Mait at the time 
of his bankruptcy. But upon the statute of Eliz* 1 have 
not any difficulty in saying that the Sharpes were Imund 
to take possession as sooii as an opportunity offered. 
Perhaps it was their duty to have written to the captain 
immediately upon the assignment. But however that 

may 
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lUa^ be, it was certainly tbcif duty when the ship arriv¬ 
ed in this country, to take such steps as would vest in 
them the possession. It appears that they were ap¬ 
prized of flic ships arrival at Cowes in Jttlj/f yet they 
never attciypted to take possession themselves, or gave 
any orders for that purpose, whereby they evidently 
shewed that it was not only their intention not to take 
possession, but tliar they studiously avokled it. Not¬ 
withstanding this, tliey now seek to ^ ft up their claim 
under the bill of sale,.according to the terms of wliich 
they ought to have taken possession. By their neglect 
so to do, they en.ibled Mail to Hold out a false credit, 
for down to a \cry late period jf the captain had been 
asked whether the ship remained the property of Mutt, 
he would have answered in tht" alfiunati\e. 
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Dampier J. 1 agree that there ought not to be a 
new trhil. With respect to the first pojnt I think all 
tliat the captain had a right to roi|uire, was that the 
ship should go the voyage, hut no farther. On the • 
second point, this conveyance, as it sccnis to me, laJls 
within the stat. ot'Jar. for it appears that the Shatpes 
never meant to take possession of tlie shi[), but chose 
lather to avoid it. Although Mint informed the captain 
in Jufyf tliat the proceeds were to be accounted for to 
the Sharpest yet I think the ordtjr and disposition is to be 
considered as being with Mail . Afterwards it appears 
that Mair must have communicated by letter to the 
captain that he had transferred the shi[) and cargo to 
the Sharpes^ But when the captain writes to the Sharpes 
that he was to be accountable to them for the proceeds, 
and afterwards that he had learned that the ship and 
cargo had been transferred to them, diey wholly decline 

answering 



CASES IN tRlNITY TERM 


250 


1815. 


J^AIR 

agamst 

O^EMNir 


answering his letters, and neglect to clothe themselves iit 
*iny way with the pos^ssion, so as to shew to the world 
that they were the owner'., or to cHable any person who 
might furnish supplies to the sliip, to charge them in 
their character of owners. Therefore it seems to me 
that tliey left the order and disposition of this property 
as to the rest of the world, however it might ha%c been 
as to the captain, with Matr, who could not make a 
valid transfer to Lhem, without something done on their 
part to indicate a change of possession. But this the 
studiously avoided to do, and thciefore is 
the person who must be considered as *^.iving at the 
lime ol his bankruptej, by the consent of the Sharpes, 
the ordei and disposition of this propf ity. And if thi'. 
be so, theie ought not to be .1 ik w tiial. 

Rule dischargeiJ, 


Satmbif, The King against I'lie Churchwardens and 
Oversccis of the Poor of the several Parishes 
of Sr. MMiGvjjrT and St. John, West- 

MINSTFll. 


Altbongli a 
rnandamiH dies 
not 1 ( to the 
chnichwsidtns 
Ui make a 
churth nte, 
yet It lies 10 
the churchwar¬ 
dens &(. of 


Chinch ol St. John WeJminslei was one of the 
chinclitsbuilt puisiiant to the slat. 9 Ami, c. 22., 
and the paiish was divided and t.iken Irom that of 
St. Majgaict pmsuant to slat. 10 Ann, c,ii. s. 2 , but 
no perpetual division of the tw o parislics according to 


r^c^”*undcT* nipdc presciibcd in .>.22. was made, and the rates 
stat. of the two paiishcs coiitiiiiied joint. The pansh church 

sctnble a meet' 

ing, pursuant to s 24 , foi the purpo«c of agreeing upon and ascertaining the monies and 
rates to be assessed for tl c repair of the cliiuci ot one of tiiose patishcs. 
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of SLJokn became hiinous and required repair, the 
exjpefiice of which, upon a survey made, was estimated 
at 8500/., upon which the churchwardens and overseers 
of St. John's,* caused notide to be given to the churcli- 
wardens and^overseers of Si. Mai'garei's, that they the 
churchwardens and overseers, together wifli the vestry 
or principal jnhabitants of StJbhn'St would attend in 
tlic vestry-room of St. Margatet's on Tuesday in Master 
week at the hour of \i A. M. to meirt the church* 
w’ardens and overseers and the vestry and principal 
inhabitants o^St. Margatcl's^ for the purposes mentioned 
ill 10 Ann, c, 11. .v. 24., /. e. to agree upon and ascer¬ 
tain the monies and rates to be assessed witJiin the 

limits of the two parishes for the repair of the said 

# 

church, and to divide, ascertiyu, and tqiportion sucli 
monies and rate$ in manner and form as ilirectcd bv 
tlie said act, and that duo notic<? of such meeting 
would be given by them in their cliiirch, and they rc- 
(juired the churchwardens and overseers* of Si. Mar¬ 
garet's to give the like notice in their’s. Notice was 
accordingly given in the churcli of Si. John^ but not in 
that of St. Margaret, and on the day appointed for 
such meeting, a meeting took place and several pro- 
position-j were made on the subject ('f tlie repairs, and 
the mode of raising the money towards such repairs, 
and making a churcli-rate in the two parishes to dc- 
iVay the same, but the chairman refufcd to take tlio 
sense of tlie meeting upon them, it appearing that tlie 
parisli officers of St. Margaret's had refused or neglected 
to give due notice as tliey were required. 

Whereupon a rule nisi was obtained for a mandamus 
to the clmrchwardcns and overseers of these two parislio? 
to summon a meeting •f the churchwardens and over- 
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^eevi, and of the vestry or pj’incipal inhabitants of the two 
parishes, for die purposes mentionj^d in the above notice. 

The Attorneif-Gemral avM* Uolroyd shewed cause, 
and cited Rex v. 5 /. Peter'Thetfm'd (a) to^shew diat as 
tlie subject-matter of this application was a church- 
rate, a mandamus would not lie. They also submitted 
upon the construction of the 24th sect, of lo Ann. that 
the rate for i\e repair of the respective churches was 
not to^be a joint rate, but w'as to be divided and assessed 
separately in each district fbi the i ''pair of the respec¬ 
tive church to whiclnsucli district should belong. As 
if it should appear that 5000/. were necessary for a 
church-rate, and of that sum 4800^. were required for 
repairing the church o£*S/. Ju/ni., and 200I. foi that of 
Sf. Margatel.) the chui chwardcui*. &c. arts to divide the 
rate upon each district accordingly. And great hard¬ 
ship would ensue in this case, if it were otherwise, 
because the parish of St. Mai gat et have hitherto re¬ 
paired their own church at their own expence without 
calling upon St. Johii'%, 


But pci Cut taiiif The burtlicri scoiiis to be intended 
to be cast on the united parishes, for they are first to 
agree upon and ascertain the gross sum to lie assessed 
within the limits of the original parisli for the several 
purposes mentioned, and then to divide and apportion 
the same upon every part according to the value of tlie 
lands and estates therein assessable. And although 
this Court will not interfere by mandamus to compel 
the churchwardens, 5 tc. to make a church-rate, which 
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\ piopeily ot mlesi i«tical rognwaiKe, ih' iiglitj anil 
pwcis of winch aio savalt)y thi act (flr\ yet they wiJl 
put in motion then (uiicWons i?t oydtm ad, j. c. to 
assemble jn orclci to loqunc aiwl igree wheth'*! li be 
'll that I Kite should be imdi. 
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The ICivf ij cfini BAi.vrr tnti Otheis, 

T imh ni'-i. obniutd )(» n itihnni itioi? in 
nitmaoi t|uo VI luanto ig iiii t the <h ti nd nils feu 
vouismirthc oflui *>l buigi <st t J\ Illy of/, tht afti* 
davii in uppoit of tht »nk, whith w is iiiult bytln*( 
dtponanr'-, om st iimg himself ^o hav< bun i bingess 
hn y( iis iJji suond Ku i j }< ns iiid liio thud foi 
\e nsami apw nth, dtpostd ilul ilii\ (tlx dcp<»mnls) 
li a! Ikcii inf until iml bclhvid it to bt tuie, that by 
*!k consiiuihou of flu 1)01 ni h t’uii omdit f<’ be ouc 
nayoi| ind el the iniui di uuf men of ihe boiougli 
\al) d common eoiinrihiu 11 uid no nou, md tlnl ^ueh 
m i)or and eonnnon loinitdnTcn win ».on titutt el by a 
ehiitc) of III h 3., ind that the snid (hn (i ilncqts ihe 
mayor to be 11 osin fioin nuoiu) the s.ud li common 
tounedmen, and that (01 in in^ ye i.spist in my pcisons 
t.Mtcding the iiumbi 1 of i ; Ind nsnipul the ofhees of 
< otnuion couiu ihm n, tS,e ec>ii!»a* y to the provisions and 
dm e turns of the nd ch n (e r, fvcc , ind then it pi oteetled 
Si state* that oiu A / StoUs in 1807 n uipcd the < tfiee 
Vox JV h ol 
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of cominon count ilioc then 12 cxistingf^ 

tonimnncouiKiInicu, orul iftfrw iifl 111 i 80911''uipedtlie 
olbccol ol ibf *1 j, of whom the 

niayot oimht toh.ucbcr u tJrore^ nul \Alhlst o usinping 
tlu olhtr of ina\()i, to'r( tlu i otbtii who ])i (tended 
to b( the common ctmiuih i«.m milled Without 110- 
titc to till bm»ts-st^ if hiot, and ehosc^ atlmuird, and 
'swou in tin dilMidiits isbmnrssL Hut lire .(lidiuit 
did not M il»‘ tb u in HMg* hid c < obi lined eon- 
fouaabh to the c 1 \ no i <\{ Jinn 01 i! I sueh cliu- 
ten hatlc\(» bdii lectpud. 


And Im tlii'' u ison V>r/ n? ///, wlio sh( \ d ( iiw, ob¬ 
jected to the nihi It nt \ eii tlu inuliin. eonltmhng 
Uint in the ilsiuee ot ni\ illte u >i’ thif tlu ehaitei 
was leeepud, oi ih il ihe O'* i^> Ind lx i ij (tonloim ibl;y 
to It, tilde w i nothin^ to v,b» n tint ihisw-i", the cvist- 
ing and ge>\'1 nini^ t h utd oil he boion_»h 


eoiiti I i'l lud ih it enough ipjie vied by the 
allid i\it to slu \v both in uceptiiui ot tin el 11 tei .mel 
an u&ngc'uiiild it loi tin iflidaiu si ile ^ “tint b\ the 
constitution ol tlu boioii^’i then on,hi to be 1 mivoi,” 
iec. will me i nee cssaiy 1 lie! ( IK e n es f !i u ^neh ii? the 
existing iimg(, chehe»\. eon hi n In miethii hvtheeoii- 
slitiition lluie onghl to b< , nui tlu liluloit idds “ihit 
such niaj 4 n, S.e wii eon tilulidbv elinlii of^o/n 3 .’* 
from which it pi I nl\ appeals th it the elmitei oxibth, 
because those* who ue ton lil’n d l)> tlu eh utcr ought 
to CMSI. 


Loitl Eli i ntjokoi <.ii C J. All th it is stated upon 
the adiilavit might be piediealed of ft cliaitei winch 

had 



INT irtE FirjY»» rnif Yl or GrOHOr HI, 


^ wt 1$ 

liM^ ucv^.1 nc'])tc(l. Hint iinlt‘>s it i'»M\oin to 1815. 

line been iMCCf>l d,* oi tin u is nuzyiant evub luc ot ——— 

It, IM^O 

biMiijf atlfil 11 iil« 1 il, H> t‘» iiUlum t iis to ml< 1 Us , tnst 
• 13AR?fcT 

ac<.i|Uinct, cum t }Mocti I i lu onsfidition or aud Oihti*. 

llui l)i>u> i >1 b< s tom utoidmulf t (riutit* 

bill i nittil It (hii IV 1 I j 1 1 t Ml ’ 1 b( tlie 

C'llUn (OMUtlldO' liul Nt M > l! il •) il 

m 

iHuIiMf 1 > ><1 XV jl (o l)( til (lie n 111 I Ik 

f 

£,( \ 11 nni 111 <>l il) bo ( lu'i, U ( 1 ^ ! 1 b 1 1 I til iL 
siu b IS till u 1 I biioii I 01 i'i ' { luUi 

v\ Il u ( jit (I i 1 ih V I I 1)1 11,. 

to lb ltd 

1 M XI1 I I 111 1 ) b in ( ‘I I 111) lit It) 

i\i 1(1 (I j) ) I ) Ik ki 1 t in I th ( * 1 I 

JKM) iciitilibi I II il bi o^ 1 in! \ Ii 11 I 

posiliv I i I \ Il ’ i til cl) lit I w i i( (. j I 1 tmi 
U'ut' It, 1 

S / lluii |)i IX (( 111 ] i( iM 1 1 in II I till ftuluit. 

]juI, j ) i o , i I it \t il 1 t • I _ i us pie- 
Lcdnit] tbcpulK iiu->1 111 ik i new ijij) i it 1011. 

link I’lvtlingod 
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; 5 c 




ruo, > . 

y ‘ 


WhcrL tl c 
(hcnfF ie le 1 
I )dera fi tj , 
iiid rett ivfd 
ibc nmnty, nd 
atttrwardf the 
nd^m ft uiJ 
XLti tio 1 btin^ 
s L a cl 'or 
r ^Juldr ^ , 
a <1 lh<* money 
''rdc erl to be 
"lurn I, paid 
>■ biick. VI th 
*f a ‘ii.it f 
i f 1 Jii'-itF 

kid tu the 
ta'- ' O t 
f 4 ilr*s ot 
tTK -VM\ 1 ■! 
m K ’y / 

~ f f cU 

ir t tl 

1 f r t ? 
j i h( 


Ravvs’Ioknl against U ILKINSo^^ and Other'. 


BT by the shciiff the toiintj palatiine of 
castrr^ ou ‘•t'lt, 29///"'. r i, lur pou’uhge, ah' 
lor work am* labour, laoiicy paid, and on an ocoun 
«italcd. f*lei '' i! debit 

At the lii.il bcl''6n U BJaur j, th ‘ hs^ Lvfca.u 


assl/es, th( can ua*. thi' 

'Iht iklirniaiit liaiing moviriif n *< n Uoa 
one Dhmt upon piotin cs, jiioi ct»l< vl agaui'.t the bnl 
and 'lied out 1 fi. hi. ag ini'! tlun ditctid to th 
Iheiiff of tl lo’intj oi f nn mdn’s'd ti h ' y 

I4c/. IC'., In^uli', \c unda wl ufi ihi -jhiiiH hvietl 
and leccivid th ihjnii- /Miiiitul n dginein aiu 
t\ci utioii ay iiii'i! tin )>iil "i*i 1'' a'l li h>i iiitgiil^ 
iit;y, and tJie iiiom} wasoideiod to he itlunxil ni ion 
seijiitnce ol wlucii the siuurt, wuli llu luscnt ot th 
lit fend int,'attOHuy, pndbaLk (lu inont} to llu bad 
And it w.is objtitcd that Miice the ‘>t it jj (r. p 1. ^(> 
5, ihbt dots not he foi tiu slunk igtni-st the plainidl 
n the let on foi poundagt foi oxeiuting a fi. fa., bia 
the same ough^ to bt k»i(d npf n tht gtiods of tli» 
dekiuiitit o\tr and * ovi Uu '•um itcoiercd bj tin 
jialgmciit, ‘dlj, Vdi niting ih it ni gt at i il the action. 
t\< iild lit, in this casi, whiu the ludgnient and 
I s-iiLitJon havf bun sit isidt ind the money rebtored, 
da lunfld-ailiioth Vt if. 'Mu le irnrd Judge direct* d 
\udu.t foi the plamti/f, iciiving bbeity to the de^ 
(• ndaiits to uio\e loi noxiaint. 


Actoid- 



fN THt FiFry-riFiH \t' \r or GEORGK III. 

iiccordinglv, a ink ni-^i htoii obtauKil in the 

term, JRtrhmd^n (willi^bun SicolHt) now luwed 
tduse, and aigucd r'in by it 2q JU/ ^ ^ tlx slicill 
might have debt loi hi<^ poiinifige, and loi <ln h» 
«iu.d V. Biom\ / {i}j fh j on ^ iH/ ^ v. 

Ifaiig/ i tihofioiu 

♦he shddf gcnti ill\ lii*^ itiiidi) ^ nn I the pi untitl foi 
poundaire, , but inly }n<"id{s ih u in <iin,ia ( ih , 
as wliue rvu iition t igu isl ihe go'^ls ind not ii" mi-t 
ihepor-on, tlu p! un*iil mi} ke^ thf pon tliu ovci 
mci above tin ‘■ura i»\.<nit(ci 1 oi 'I (lu goods ht 

f 

msufliLidit loi rat [H nal I! lo ii \» l)<>(i) d b» ind 

pomida».fe, j< i j ' an tli nait (li hd ll in iv di 

mind h I oiiml 1 t oi l\u p’t nti I, »u v I Ik wilhouf 
lerad}, uiudi the tatult ton*idmvd inuml ih«ie- 

toie )ks rtimdv di 11 i ( » iMu ^ bi fou ^he 
dthd t< xttUi ii pound igc, oi, il hi p'ly rht 
moniy*>vd lohivi hiM ittion Sow ihi shdid m thn 
vise ha‘‘ not idnacii, 0 l ta , i i n aid ot the ord^i i i 
tiicC'oiat, ll u uith tm i < < ol ho di k ad iiitN lia*- 
'f‘toied till wholi nm lev (<’ mi lu; hi ‘'iiall have 
h)s It Lioj'j uuh s lu is ♦ iijtid d to poundage by 

<»'*ison that tlu jiul meat aul i xeeat on a iv btdi bet 

iside, but J itlf III) )it I Jkhi ?K/A{<}, 

Hidh)' V. At iiiii [ / ), dl sht )* th it <Kis ni kt- no dd- 

leicnce, lor d iht shditl has ugulaily livicd, he jt 
ntitled to poundage, and has notlung U ilo with 
the regularity oi nrtgidiiiU ol rlu j Leeitkai pro- 
I Idlings 


/a) Lti ( » l'^( V V lo 

() w* jj2 () r £ o 

if) 6 Lit ^ ^ 


S ^ 

h 


J * I 


J Pa,h, 


1815. 

Raw<; fgR Us. 

a^iit t 
Wilkin «r 
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1815. 

R\tv 1 11 

<7> 

WlL .. 


./ Ptn! roiitK'i, (! lii.it ''iPcc lln 43(7. j, 

1 /). ih. Iiiill li *1 Ml) )n:iu (Uiiiml In- jioniuljge 

% 

«jl llli J)' I lul//. «ll 1 I I L \(.culk»li, 1)IlI llllllt'V) 

It U)u)i llji ill l»iu! ini'! ‘MH Js, r<)) llu \M>ul (A ''. 5 . 
tlj.lt till |)1 llliljii T; I VV till J)l lliltl.l., 4 , .lie 

(iniipiMMii \ upon I) lu liiai in len , 111 tin -line 

jn.n III ( is llu \ >.(' 11 st if i.ri. . !>. lliil 

“the })l.n»ili ' - lmi Iim nhi".,” ^.l. im louipul- 


on 

h I). ^ » 

il), 

% 

\nd 

llpjU'sl 

1 * tin In sta- 

lute (1 ( 

II 1 K iio d 1 V 1 

m 1 

Hi ]( 

spci< 

ol the sill till 

Ht^hl to 

ponPil 1 . 

, Ml 

111 

1 Ins ( 

1 i ’ 1 

>!' ill n )t Ji ni 

III ' 1 

I , to) 

1). . 

) i 

\i ( 

} hi 1 

Hill d only 

to \ 

' >'i' 

I III 1' 

inn 

IS h( 

1 il! Il i * 1 ) c\- 

t i < 

(1 

< 

t n> 


III 11 lOi 1, s hi h Is 

111 1 n 1 

1 1 \ 1 

1 1 

i(‘i 

1 till 

■K ilm 

jjji iiilu's, }ie 

1m ) I 

111 ’O 

Did 


III ' 

')(i< 1 1 

li ( i) li iM. ail 

» 

il til 

; 11 

r 

i til 1 

ih \ 

1 , li 

d in P 1 1 h Is 

1. n(' 

'/ V 

\ 

}> 1 

li 

1 ////< 

I t \ 

]ii 1 / do not 

di i 

\h 1 

1 111 1 

\ 

Ik ( ( Il 

K IP < 

/ i and 1)1 nu* 

t ' 1 

1 1 ^ ( ilid 

1 ' 

1 llj tho 

(Ills 

till slieiiiT w 

tl pn' 

U 1 1 1 
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/' ( • I h( I \iiu1ioM 1)1 111 > 1 i( pillar wfis. 

ovvih^ 10 )i 'll I (li> i{( 1 I ih il ijul not ot the 

In nil, I ui tin i) i( ii t h lU nol Ik ihpiuid ol’ In-. 
|( mil ) oil th'1 11 ‘» lilt V 111 the 1]^^. 3. r. 
tloi s n )i \ iiN Ills 1 'll , hill giM - ,1 1 »() Ml to tlio plain- 
tin ju till aM o'l, v\lo Is iiitillid lo [(\v luukr an 
CNCrutioii .11* nn-t ihi i^ooiK il llu* ih 1 * nd.nit, that he 
nin} J(\3 th< jioiiuli^i, li ml ixjunti- ot the exo- 
cution, ovet anclabovi llw suin ucomkiI hj the jndg- 


( ) Rok$ V Rnn u If s 3 ^ 

11 


ment. 



^59 


\N iiiE Fuli-iJi 111 \i \i. 01 (t 1 OKGl HI. 

iTidriit llii'i shcii/I iistd to It\V tbe 1815. 

'•um icto\cu<l b'' iTk iikI^ rttiil, uid s,ili'l\ liini'. II out ” 

' i \1V JT )K\E 

ot It for lilt pt uiith , tind i) i\ o\ti tli< , but i 

now the ]M Hiiliii 1) n ilso li\\ the [)ouncI u^e, wiiu ill's 
niou lb if he tniiltl bibut <ltJ Vuti tit tulheiiites 
jciciit li Id )) ML (kIt 1 uiiiu tl L I U ill I I ill 1 mtitiid 
to pound 1 I d b( ic\}, mi lit it m ttb it tst .is tl e 
picstiu Ik sli dl jut bt lukd to i Imn pit wiit. 

# ib 1 til i ii lut d 


'jniiiiNs iiul C*!* . , \ s itts o( SiiNtjii r 

and Vi db I, Liiivtiii)' I (Id) / ! I \ vl I , ^ 


I li t )i I t iill^ !*■ tb tnd 

bin/// I r < ! t#/^ St tilt 

t 1 st I tin 

1 lu “D mki II] 1 b I p I t f Tk*** m (I inijiMs 

lionsddtiKii I I ll n n t j 1 \ to t 1 t /J to 

bt p lul I 1 I \ I ll t u ^ / / u bo '1 id 1 ' 11 s <>{ 

ti dc in / (It * t I H 1 It the 


A t l nny 
I ti ll 

t tl* 

C t. ll' 

t lone 
i n f r tl t 
1 c v,f 1 s 
ni Uii 


t^OOl’ ll n I I I I ti I 41 Hit 

>1 is bis (111 tiid t < I b 1 1 ' I ’ It* timi c 


101 m in It t( 1 ) 111 ' It ll ition ot 

tbcjintbi" 01 ill (• i\ It \ i n I ll I .^tnids 

were dttiw nd ti I \ u i 1 ii t* lu' in • Ik di's- 


posid ol lilt 111 b\ s lubi ll H It to fl ilh- 
(Hi \b fit Ill im! u is nil I ip ' <1 b no mt until 

IK iilv T\ oAt Os dit 1 ibt pint b I liu 1 iiniilJiuljre 
ihtlJnttl to tbii k, intl so iiiidt lit (iin lb it d tbt* 
tk ftnd int v\ IS ulin niub is ik ikik ol ilnhi h 


he Wei's in)t ll ibk, but il In v\ l> luiusulin^ biisiiKsb 

for himscli, ihoujik la the name ol aiiothci, tlicn lie 

S 4 would 



CASf..S IN rUINITY TERM 

vv'oukl bt‘ liable. jiirjS'ound a Acrdict for the d(' 

teiulaijt. Vrul a ini’* ni^i olUaiiu'd in the Iasi 

term Ibr a new Inal, ni onh r to qneslien tl^e aeeufticy 
f»rtlii' learned dii‘<elion ni poinf of law. Pukin'f 

V. Smith {n) wu-' eijed, .md Jt was contended thai the de- 
feinlant being a toji-U'a«’i, no authority that he could 
derive from In^ nn'l<'r would e\< use him from bemu 
habli in lhi‘ .u Pen. 

Pali, who now shewed eaiee leterivd lu the lepo**^ 
of Pcrli>ti V, in Sttijn^ 40. and . id, tiiat the de 

cihioii wi-ni loo iio, and tli.at i( hatl n»>( bt'on apjuoved 
oHn .1, wlu'u cJlid It) liim on fhe western 

circuit. Aim! be U»ok ihe difli'reiue, that tfiere the 

t 

thdeutJaui itttut.l die t,ottd-. wiih lci,twv'edi>e ili n Hn 
baiiki u})* had a\tsr.»vd»d iind Ind np 'f.oj* IVai n* 
ihe c.ist' no di.iunid ^ i- mad* ajitd iwo 'pai aht'r ilit 
pnrthas.', dimii'lore il r onid be a e»eai (wutlshiji iflhc 
dth ndant w-ie lo bt ha'di in ^espr* j of a dctuand 
wlikli bom llii lapse oi liree it n. unpossibh lo eoinpiv 
with. 


7'ojijini<^ and tx‘> >un tisDUy eontia, argued lliat tin. vi i 
a^sunung to tbsposi oi anotlur man’' property' ’va-s e 

r 

conversion, anti eited M'-t Ihnns [0) in suppoit 

of that j)t)si(i(M»' Old in Potiex^ y/^s/Q^z/ee, v, Slfitkiif 
Pjjcfi. M, T. die t’tnnl held lht‘ sheriff liable in 

trover though Ik T.ei/»d, -ohl, aiuj jinid over the money 
belbre comitiis.sit)ii issued, and behne .mv notice, saying 
this uccess.irily followed Iroin Hooper v. Chit(^{c)f for it 
was uii uulawlul inierfei* nee with anotfier’s goods. 

(i4 1 IP'tL. (by 6 .t ,8. (0 ijff.a-r.3C> 

I.oaI 



IN THC FiFIY-T'IFTU YfAK OF CiKOH( 4 F HI. 

l^jrd Elllnrouougu C. J. The only nue^tion iiTy 
whothor Ihi-j ii. a cOiuirhicy in tlie clerk, winch au- 
floubtedly was “O in the master. The clerk acted under 
.ni unavoidable ignorance and f'or his inasleFs benefit 
when he s( at the j^oods to his ina^».i; but nevertheless 
his acts may aiiiuunt to .» convusion; tor a person is 
cuilty of a convei ion who inleimeddles ^,^di my pro- 
peitj and di'jsosc's of ((. and it >s no ajtsv.n* flint lu 
icted nndti aniln iiti itom anoflki, w^o iiad If no 
aullunltv to .li^j'ose ul*it. And flie Court is ^ovtined 
by iIh pTnui])lr of Liw, amt not tie liai’ilsliij) of'any 
partienin c iso. I’m wb.il ..m be nioti fat I tb m rho 
Mjninion ».as« m tiespis-,^ wh. le .* -I'nant b.is dom 
some ai t ni a^s<)ni>n vtl'lns misjfi s lui.j. jfiu m -naH 
t«e babii, not oidv loinliy wall la- bin n hi"- 

»lastei tannot -jatisiv ii, )(*i iurv*pitin\ of (hr v.lioh 
faniage; and Ins pi rson aloi slniii b< hioli (m a. 
iiul wdiai'is still nioie. *lal in di dl not*i»<’ovci eon- 
tkibution ? 


J«i5. 


Si It nil N 
t 

Lla VI' 


Lr l>i,4\cJ. 1 liiink III u)'< ot'lae !•. vi 1 y difn lonf 

tiom w'hat I i(iU‘'ith'ted ii a in - ii-d, 'I'ln j^toai 
'irntrgic* made at the iii.d was, whiMiei the .'OoJs wpie 
i)V Hiatfiroti' not. but tlait m.dotu) ddli'rvnee d 
'Ik defendant convei ud then I, \nd hoi» v, i, a ron 
vojsion by huulong bdbo' tin demand 
Pa (^ut/a 


RUiCid -"kof 



CASES IN TRINITY TERM 


1815. 


J m 5 th. 


Astey against Emery. « 


L,, a coiiir 3 i.tL.r 
.It jV, agieitl 
to slI! bnicy of 
thb pi niUill to 
the dllciiilant, 
to be dclivcud 
at L's wart- 
hoiist af D , '•> 
go by till, fiisi 
bottufZ. which 
went /lom N. 
to i?., at sSr 
per quAiUr, 
which wai a 
lughcr puce on 
account ot its 


y^SSUMPSIT ftir goods sold ajnd delivcied, and the 
money counts. Plea, non assumpsit. At the trial 
bolore J. at the last AW//assizes the 

case was thus ^ 

\ 

The action war lor the [iricc of a i)[u,'mtit\ of barley, 
the propeity of xho plainliir. w'lhch a coin- 

factor at T^ottin^hanty on the iSlh i f >, apiccd 

to sell lo the defendant at jos. {)er ijaarUM. 'I'lie barley 
being then m the hiUnK ol one 7 'i/>}irr for the purpose 


being to be de¬ 
livered 4 t L.'s 
espence; and 
the bJiley be¬ 
ing then Ml the 
hands ot T, 
tlie defciidinc 
defiled In n to 
oce It delivcu I 
and mei uicd 
and put 111) 
propril>, and 
the bar It) v\ js 
sent by L ’s 
first boat, and 
t4ic iiiio'Ce de. 

1 leird to ihc 
dc'eiulant, .\bo 


of being kiln-diied, aiul Tjma^slaJft. having a warehouse 
at Dnby, it was agreed that it shoiiUl be (Khvered at 
TjOHgslage\ waiehopse there, to no by flic liist boat of 
LiQrJgi>f(iffc whieli went from X(>t{ingham to 1 ) thtf. The 
38s. per quarter was a higher puce on account of the 
delivery being to be made at Lingsttiffc^ e!|e|H*nce. The 
defendant went to 7 W ///*/, told him that he had bought 
the bar ley, .ind deuicd him to stc it delivered, and 
measured, and put up |)ioperly, or three days 

afterw.iids the baile) was sent b} I,oiigi,fn/p\ first boat, 


icquesi< d Cline 
to pay, but at- 
teiwaid-, re 
liised lo accept 
the bailey : 
Held ill IS- 
sump'^ic fur the 
price that tins 
was a contr itr 
lor the sale of 
goods within 
19 Car, % e 3. 

S- 17., and not 
a mised con- 


on the 26lh of Aotew/zi/, Luuj^^tafli \ tlerk saw the 
defendant .it Dithif and di hvi icd him llii' invoice, and 
the dtfendant took it and icqiusled a week longer to 
pay the money, which w!k> allowed him. On th^* same 
da}’^, Iiow'evoi’, he gave notice tint he would not accept 
the barley. The bailey ailived A Loiigi^taffch wairc- 
house fxtDetbjj on the ist DcCLmbit. It was objeefied 


tract for the cirriage as well as sale thougli tl c piiet w-, enhanced !)V the carria^'t; .ind 
that thcdclendant’s having appoints, tlic particuldi boat, and having dt ued /.to inspect 
the loading, did no( amount to an acceptance on hu pait. 


for 



IN’THE riin-rrnH Ycaw of GEORGE III. 

I 

loj tlu ( 1 ( U lul in( ii])o I tlu statute ot (r iiids («), that thf§ 
bcjiipj a (ojitiutloi flu i()l frootU for the piicc of 
Tijm liils of ji-/, w i'* Miiil toi \\ lut of pait acceptance, 
oi cunist, o) -oint note in wiiliiifi To which it was 
an-.wcied, iftU th*'' "-is not ‘’imj i coiitiact fctr the 
‘•alt of ^oo(!s hilt i Dll't< 011(1 u L ioi (Jm I in lago os 111 
a tilt *-ill o( ihiiii loi (iu nil liulid ^le price foi 
( iitnir . J Ik I< niuil Indict In iiu of /pnni n tliit it 
\\ IS a sile \M(hin ilu slitiUi, iliu»(tA 41 nonsiit, but 
leave to tlu IM untili ti^ movi to inter .1 vcuhet, 

AcionI'm 1 ^, J (III hin Vijt. obt i 111] i) '{ iii'.j In 
(111 1 i-t ‘ nil, uid 111 nil n sttoiul poinl, \i/ ll lu i • 

v\as a ill liM * \ to till (l( l« 11(1 uil^ foi i‘t (111 * not 

only iliiiitiil tlu inoiK ol to^\c^ me , ml ij j aittd 

(111 put Kill 11 hint \u. J oiii^ n/fi^ %U\ thoi, mil 11 - 

plo>ci lit! to loolv to rl d(!n<i\ loi linn Iherc- 
toii the kiivei\ on boutl thi hint ii \fifti ijucm wib 
i I'c li\( 1} tCf tin ilefiiiiml, md ttu difciulTnt so e 011- 
iilutd jl, loi vvlii I ’ I ll (1 1 net ot i^ht oht iiiad time 
foi p ami lit. 

( .md 7 ’ id i liMidimsc 1111! ngiiod 

that if ihooiKWii ^i\in to tin d| i u 11, mule at thflf 
<iial, could pi(\ III, it woi Id 1 i) 1 ilk st itiiti m e\eiy 
ease when a s ii n »o n t wei' 1 \ <i 1 ei\ of the 
«,ooeK. J Oi 111 < \ < i\ “I ill i 1 I (III tnu hk ea tlic eleli- 
\eiy nij^ht h id r I iii oie in nni nt amongst 
olheis 111 till }iu« Pit till \ ui ^ed ill i( the piito of 
any commodity \\ is i ik tiiurt llniig, and coulel not be 
divided mil) so many payments as tlieic miglit be con- 

fj) a? Cir 

szdeiations 


i8iy. 

AsT£V 

a^iwst 

Lmfky, 
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oldcrations included in the price. In K^t v. ffmfcinh 
son (rt-) the goods were lo.^ie delivered, and there 
one entire pricey yet adjudged that it was a -sale witliiii 
the statute. 2dly, As t'> the delivery, the pointing oin 
the first boat was only to fix the time and not the place 
ot'delivery, lor by the term^ of the agreement the deli¬ 
very was to«^’e at the warcliuiHc oiDcrh^; and the boa* 
was the vend<>.’s own bout, so that the burUy wa*' rievri 
out of his custodji* 

tt 

tT. Balguy (with him Vaughav Scrit.) contra, ob¬ 
served, that Longslajfc was not the vendor, but only 
agent of the vendor for the purpose of sale; but lor the 
purpose of the delivery was agent for the vendee, because 
the vendee made him his appointee to receive thh bar¬ 
ley. And he fartV'r insisted upon the points made at 
tlie trial and svhen the' rule nisi was obtained, particuhu ly 
aii to Turner^h being directed by the defendant <to inspect 
the measuring and loading of the barley. " -' 

T.ord ELLENBOKomrii C. J. I do not find that 
Turner did any corporal act at the time of the loading 
to shew that he was acting for the owner, or that he was 
to exercise any other office than that of a spectator. 
The barley being in his-hands at the time of the sale, it 
was natural enough, because it was beneficial to the de¬ 
fendant, to avail himself of the opportunity of Tiirnct^s 
presence to see that the quantity was correct, and the 
quality uninjured by the loading, which he might do 

without meaning that it should amo\mt to an acceptance 
« 

on his part. And if this had been a mixt contract, 
one should have expected a separate charge iOT the 
delivery. 7. ! 

t , 

(«) JP. 233- 


BA^LEy 
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BaYleY J. At the time W*en Tumer was to inspect 1S15. 
the loading of the gopds, it is plain that the vendee had 
DO ri^ht to have them, for they were to be delivered at 
IJt'i hy. 

Damfier !F. This is no more* thim tlie case of u 
iarmer who sells his corn to a niiilcr to be deliveied at 

the mill. I •* 

Pei Curiam, ^ Hi.le discharged. 


L)0K, on the Uetnise of eh, 

Godwin and 

JTJECTMbVr upon a proViso toi ve-eutiy for as- 

'siirnino without the ]oa\e ol the le-ssor. At the renderingi^nt. 
” • . and les'tc CO- 

Inal belbre IJamj-i't J. .it Uu* hot nuhnne a^^l/cs tlie Nenant^with 

lessor that he 

rn'^e was ‘ . will pa) the 

The lands wo;c demised to ^hc defendant by 

mdenuue for vonrs lO'idcnng icnt, and the de- 

lomlant covenaius by the snd indentmv that he will 

mv the rent, itc. and will not assign the promises or aneai.or ifall 

jiiv part thercc'il without lea\i.'01 the h'ssoi. proviclcu covenants/^of- 

ilways that if the said rent shall be in arrear for 2 \ 

days, kc. or if all or any of the c^)venant. or agreements 

feretna/fer contained, on the p.art of the lessee to be shaU be lawful 

a’ W'' hssot to te* 

done and pcrfornn'd according to the true meaning 01 enter; and 

these presents, shall happen to be broken m any rc.s}>cci, 

then it shall he lawful for the lessor to re-enter, &c. the part of J«- 

, see aitLi the 

And there were rot any covenants after this proviso on pioviso but 

^ oiilv a covcKjnt 

bv lessor that lessee pa)ing, &r. and performing all and everf the covenants w.u- 
b'tor. contaiHLd on his part to lit perfoimed, &c. should quietly enjoy Hdc Jtit 
leisor could not re-enter for buarh of the coveruni not to assign, for the pujvi.o i-. 
fcstrained by the word hn'h-afur to covenunts, and thoagli tlwic sscu 

aanc sudn yet the Court could not reject trotwtM'd. 

1 4I1C 
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1815. ll>c pait of tliC h'-'-cv, a tovtiiant on the part 

ot the kssoi, ih It tilt lessee p i\ing 1 lie siiid lonf, &,c. 

Do * * » 

rtT , / and pcilot-nnng all and ovti\ the covoniits hnenihi^oie 
'' contained on bis poit «t» he jKiloinicd/lit. «ihon]<l 
tjmetly tS[i i lie thiuitlaiit tiitinrl .iiid altti- 

waidsas Ij*ii(d a \Mtlitnil U ivi. And it v\.i>ohjt(ttd 
at the t) 1 il tint this \v<) m t 1 toiliiiuK <1 the lease 
\\ithhJ iS'e |)i« '1 o, h\ D isoii ih.it tin C(iM.iiaiit not to 
asbign puciiltd tin ptoviso, <iinl iht jium^o uulj ii- 
lates to covenan^^s / niniii/n^ 1 i. ih it follow, and not 
that precede lU And <1 such oj moii was the It.iincd 
Judge, htmg inclimti in .1 c I'-t (d fuilcneic (o hi M to a 
stnt I ( t'listi iictjoii, ainl not llunKing hiinscll it hbtil} 
lo u|cct the wOld hfiluuijfo mil -.o hi diitcted .1 
noii'.uil 


UuncinJ/ 111 th li l iDin obt iinul .1 1 nli nisi foi 
anew tnd, mu ! id that to hold tin piOYl'^o not lo 
cvlcnd to j)M ( li 11^1 M\( II int'' w is to di leat Its ojii lal 1011 
in toll), lior.mse Ih n wi no n\ siihsc i|ni.nt Lineiuun 
touhiili It eouhl h« , i h< t) , lied. And the 
wt'd ol tin pio\J u .III IS mill h tfk w Olds of the leb'^fC 
as 01 'll I ( 'lull hi' it ->11 ill hi t iIvCJi as lioni,!^ 
j^ani'' Iw'ii .ni llx 1 h i( In ujnth u((iuKs a 

(nn‘'tiii loll 111 (11 i of h>i<iilui(, dot 1 not tt- 
qmi'' th It It '■1 I nld hi t!i 1 nm t ntccssaid^ tlcfeat 

the iiUtilittn oi tin piuit dll' ml e hoiiowcd 

fioni llic Const! lit lion oi t ^mtllii nis piicttlent, winch 
nni^t be Jifii<II\ j iliinudhcfoi tin t^tite tan vtst; 
but on a couth ion '■iih tijiuni, a 111 tins case, whcie 
the estate !>) vt'^tftl, hiiidtptiith loi n tontiiumnce on 
the bleach ol tiie coiidilit n, the itile is not &o stiict (e). 


(4)jrBi^ t 8 J. Cq . Lji , aiS. 


And 
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AikI it appears by Co, 14(^1613. a., that words in a 
coiitHtion bliail be taken ouf'^of their proper sense, ut 
ics 7 Nu^i:^ vulcaf (junm ;*tlKreforc in this cns<‘ the 

Mvortl (i/ior fcnu\ eitheF be read before^ or i^^lliay be 
rejected as insensible and making the |)r(nist> of none 
effect; or according to Plo'^xd. i(t\ the Court ISnay 
so marshal lluM\ortls, i. e. l)y making the prov iso in this 
instance (hsing(‘ jdace t\ith the coNcnants It+i'tit tb» one 
part may bo consistent wirli the t)ih< r, aiid the whole 
ImTO c/rect. Or if the covejiant ‘Mliat t^ie lessee payings 
and im'fo)mit 7 ^ all and day ihe nranants h 0 reii^^/bFe 
ewdai/nd^ shall quietly tiijoy,”xv}iidT follows the pioviso,' 
be construed to be in effect a c<>venaiil on the lessee’s 
part that he will peiform the preeuliiig <o\cnaiUs, then 
it w'ill <haw down tlmse co\oni?nts to tho subsequent 
part of the lease the same as if (hey ha<l been reneuted 
after the proviso. 


2^7 


1815* 

Dnt 

against 

Godwin. 


Seijt,, ( ia.^t U t‘, JSh! cTcY atiu t (w itli them Baifhf) 
shewed cau.se, and took a diffeuuee betw^een covenants 
and conditions, vi.. that a condition which destroys or 
defeats the ejstate or giant is to be con dined sliictly, 
but a covenant is to be constimd accoulmg to the 
intention of the juirties. And in thii c.jso tin* lessor is 
not without a i«meil\ upon the ^'ovenant, tluaigh for 
the clefeet in tlie ))ro\iso, vvhiih shall be cojistrued 
literaliv', he is not mttiled to re-c'iiiej. Vnd as to 
giv'ing hvt vino fill a diilereni sense, or iciv'cting it, or 
transposing the clauses in order that it m.i^ i.aveeflbet, 
supposing it could be done, how does It appear that 
instead of serving the intent of the parties, this 

(j) I*, j 2^.540. 


not 
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1815. not be defeating it.'' Fo^ $nppose the parties intended 
to add other covenants after the provisd, they might 
^ I lu have ir^ed' ihib word for fne express purpose of restrain- 
' ing the proviso to such covenants; and it does not 
^ollo^\ because there aie no'^uch covenants as the parties 
intended llial it should i< Kite to, that h must relate 
to such co\onants as they did not nitdid. Tht 
doctrine 4 is only applicable to cases of 

devise, wlieic iho intuit is the piinupal point to be 
consulu ed. And as to the \\ 01 (b and pe)fot ming, 

&c. in the covenant which ib'lows the' pro\iso, thc'y do 
not aiiiount to wcucK of covenant n the }>art of tlu 
1< ssc'f*, bnt Ollier to woids ol condition. 


f! } (willi 1 iin Mo III and ('. F. iVilUams} 

coni la, I. lilt'd, that deeds Lke wills wtit to be ex- 
ponndtil accouliJig to tiicii intent winch was to be 
sought oiitfioin the whi/h langnagc ol ilie iiisliiiiiient, 

Vk 

f,r an'/ h //I ut/hu'^^ ami not lioin tliC mis- 

ii'-e of one paitlculai woiei Anil lieie can be no doubt 
ot the inrun, lo tin h is, comain ill the usual cove- 

s 

nmt', and ni tin itsual oulci, and tlureforc it is most 
i/Pjjj</babh'that au} c‘thus shoiiltl have been contem- 
platt'l, and the pmviso lollows in the ordinary way; 
wherefoie it u plain dial b^ a <h iital ciior, heitinaju, 
iiWiitlcn, \ hc'»e il ought to have bien Juuinh^oi/. 
Then wliy may nut tins woid ))f’ itjecleel? In the case 
of d marriage spttlenient impoitaiit words may be it- 
jocted Jifoj the sake ol the intciitioii, Oa in Smif/i v. l^arl - 
/iunl(a)i and tlicj'may in a notice to quit, whcic 
the intention is iiiaiufcst. {^i) 
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I^ord Elllnuoroi CrH C. J. I bplip\e ihr^ sj,h rule 
toi the 'oii-stilieUori*ot tlit'mu iiuiiunt*- i<Kt ) constiuc 
hem itcoiiliim t j the jtU< ’, imli-i's we c lU *»(e i ilcci- 
i.ive n isou lui Ji j hoiu u iSow acCOiclmg lo 

the i(t<<i tlku cai bt uo doubt tint “/ / intfUi coii- 
tanK(l will not tmbiui co\ lUt whuh ,o befoitj. 
One howevii, his inin (lined i eioubt mto my 

mind, and it is this, t' it (oieninls whi^^h r(spt»ct the 
cnjoymtul oi the lei n n ition ol in i'.^it , iie eovenants 
tlnt'eiiU to th snm»siib)t l-nii<ei. ThcK) >ie il 1 
find the vsoids Ji i nt/i / nid / mihifouc in each of 
‘lies , e \ i It inl> lel ilni^^ to tin snno to\fnitFs, jiirlnjis 
! oii^hl I eon iiK tile n in <Iu s njio i ise Now the 
coverinil foi <jU'i t n)o\n e i' is, tint th I sstt pi}nu> 
theienl miikiIoi i i ^ iIk eoven mts) heif inboloic < ou¬ 
tlined, s>i M (|iiirtb < n)0\ ive , »n(|^ the loviso toi le- 
v^iitr^ lot non-i e n nunic (oennnts is. jf di oi any ot 
tin co\on,nts /it a ijt / eontiincelslnll be biokci), &c, 
\s tin si iv\e) co\en nits its|(tl tin jKriod of (nioynitnt 
oi the e it lie, I me line \( > tnncJi to < onsli Uf tli m to^e- 
ihci, ind at> uhlin^tolh sine ten n nits,, in \hich 
c^^tihutmhifo) in the o^’o » » iiM b me >11 ten* with 
'unnoffn in th i tli 1, ni > I shoule* itjict / 
upon the luk A ( i a i/t d / f bus 61) jt u*. o^;- 

/itid t v/ luishii I Hut {’I the (dll 1 o the 

plnntiil hid d( e! ntd inx n tli le isc, me' j l t out 
on ittnig th woid h h n oi si ]isiiMit>nt m its 

phee hcyiuhtfoi , I iin ih i i on in n est I le’in i he 
must ln\/ beea nonnnted With u >1 1< ntjthento 
be bee liom eonsidei ibJe doubts, V tbc safest 

rouibC IS to _ne t > this in tu.nunt sense , ending t< 
Its Icttei, p iitieuhily a this is only a iioiismt. f iheit- 
fore^think the nonsuit must b«j sttstaiqeeh thon.,]i foi Ju 

'I 


iSi c. 

1 


)< IS I 
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rciisoiiii stated I ciitertaiii considerable doubt 'vvhetheje i 
have come to the liijht contusion. 

Dor ” 

t it 

r.r Blanc J. I tliink wo ought to be perfectly satis¬ 
fied of the intent, befon' wx- consent to make soinatciial 
an alteration as that which wx* are desired to make. But 
I cannot positively say that the parties might not have 
had it illiew inseit some covenants after this pro¬ 
viso, aiul if thiypiad any such intention, the woid 
“ hereinafiei” would lia\e sfO'^d jjjoperly in the place 
in w'hich it dues. But we are desiud to ‘ay, that the 
parties had no siuh intention, that is, to put a construc¬ 
tion on this instrument fiom conject'ire that they had 
iRi such iuteutiou. Tlio /Jouit I think cannot do that, 
for in order to do it we must reject the wot (Is “ here¬ 
inafter contained,” Ky which \ve must eiitiitly alter the 
frame and sense of the whole clause; theroii>rc I think 
we cannot reject iheso words. Il‘ indeed the intention 
of the parties wen- })tr{eellv clear, we should be bound, 
though Ill a ease of fot leituie, to give to the instrument 
a sense eon form ably to such intention; yet it would be 
difficult to reject clear and positive words; but in this 
case 1 am not so fully satisfied of the parlies’ intention 
as to find it iioccssaiy to itject any thing. 

Baylcv J. If we could sec cleaily I he Intention of 
the parties, vve ought to adopt that KUi'tnK’lion whicli 
would best give elUct to the intention. New here it is 
plain there is a mistake somevvliere, but wlicio it lies I 
am at a loss to discover. As the lease now stands, 
“ hereinafter contain xl” is incorrect, because there are 
not any mbset^uent covenants on the pait of the lessee 
to which it can apply; bwt whether the error lies in tixe 

insertion 
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Jiiseition of iliose words, or ir! die omission ol odici co¬ 
venants, I nin at a loss to concede vvitli any siilHcient 
ceitainty to be> able to dcteiinme that those mokIs ought 
to be '•ti nclv«out. 1 oi supposi the lease had contained, 
aftei the pioviso, ecit iin covdiants on the part oi the 
lessee, which luloie the cNetetioi liul Ineii struck out, 
and that theic liid bicn l incniorn ditm dcclaiiiiir that 
they had bicn ciastd b loic csteiitioii, eonstnie- 

tion could we thin have put on the inoviso. Ought 
we to have ^ ud in lint j: sc Ui it “ luumallei,” though 
meant to ap})l) to the covininK oiiLMiuilly uitioduced, 
now ihutiu) in stiuik out, must oc ipjilied to the 
piieidiiig (o\( nanls ■' 11 that would .rot uc a light con- 
stiuetion, il du 11 i^'iiit ijrptnJid in the i.if’o ot die in- 
sti unit lit, how can I Ull tint siTch is not in uleet the 
pnsint list, diough It dots not apireai on the lace of 
the instiuiiunt '* 1 he oiiginal diait ol the leise might, 

for anv llniiii I know to the contiaiv, havt eont lined 
subsetjuent eovs.ninfs, and ihcv niiv have betn stuiek 
out on tlu othti Ji nd, the instition ol thc-e words 
maj have iiistn lioni the inattcnUoii ot the put} in- 
grossing. 'Ihcietou on tlu 'oound that I cannot ste 
with suflicicnt cdtunty whit w i& the intdition ol the 
paities, f think die only sift nilt is to ullion to die 
woi d>. • 


1815. 

Dop 

against 

fjlIUWlN 


Davipii II J. In toiibtiumgthe soltinn atts ol p ntus 
it is die said 1 ile to adheie to the i \pu sious ht v have 
used, lathci dim to pioctct! on in int lit on not t\- 
pressed, and to In loiintd enlv liom eo Jitttuie. And 
111 this eist h} giving to tl>t pioviso i Iitci d tonslruc- 
tion, wc shill 1 ol icndti the whoJi nugatoiv, foi stiilit 
will be opeiativc foi nonpi}mcnt ot icut I agict, it 

1 2 the 
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1815. 

Do 

11 

l OJW 


the question had ari-»cii upon a deohi ition in which 
this lease had been set out, omitting the uoids “ luit- 
inaltci coiit lined,” and i-^sho joined upon non C'<t lic- 
tum, that it would have Ixcii i iitil \ iiiuioi nid the 
question is the ‘?imc in efltet hcic If ^^c an lo con- 
jectuie at all, it is a possiblt conjietuu (Ini n lu oht 
have been intended to nilojio t covtinnts b t\^t(.n tin 
piovisoand eoiiclusion ofthi deed,whieh would sufli- 
cientlj }i(Ciun\ toi the wiad “hneiuiftn ’ 1 thi ])io- 
viso, uid‘Mi( icin'idol e” in th( 11 te \tnmt I(oifcs>s 
theictoie, J r< t uii in\ oii^iti a aus 1011 ihoinh Ikt* 
the wcifrh( of rmijiliiij., tin luo<lui^i th ind diii 
considciiiijr tlie welds//n luifti \\\ i / is a 
cessaiih lel itia^ lo (lie nae ihm^ is li \ 011 i 

make s^ ^bst uiti il 1 \ i i itu a u 1 ilu e\| u ( i 1 

ol the deed i tlnnk the pluiitill \ i iuiaael (o ‘■hew 
an liih letiem ol s< uic eo\eii ml il( li i< \i 

ieui <h (h ii j' ! 


u 

j 


^ t 


tl c 


Cl t 
1 I 1 (, 




» I ml c strt t 


'i he IvTNt/ a^din^t Ih ' \ i 1 1 

Hi (lelendnit ni ipotlm a\, ^ i 1 iduliei b\ liu 
idelitioii it ‘111 Midi! / iis il u Ik on, i\c 

in the C4th >( a, Ac inel a diA is itlui el \s be 
tween lh t el i\ nad lli ^ h o' / uilli loiee uul 
urns at, tvc unliwIulH nid ni)iaioad) ehel incuulatc 
< lie 1 in ml int ol s ven months, em If. M in 111- 
jii t o oiM }t a, aid dneisotlici iiiliat eil teiidei ^cars, 
\ hosi. 11 lines 1 e iinl nown, willi a eeilnn eontigious 
aiei dnnffcious mete calleel the snnll jio\, bj means of 
Inch the said A,S,y fV,M., and the said othei infants on 

*7 the 
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tile said da) and on ibe ot^^^ dajs, &,c. at, &c. became 1815. 

and v,(‘u dvnnfxci()U>lv ill of the said contagion■» di-^easc, 

and the d'ft ndant #cll knenMiig the premise^, alUi ho a« i / 

had so iixifiilUdl ihoni, .ind uliilotliey v\oio tso d-ingti - 

<'U ill ()l liu s.iul contagious disoi^e on, StC. at, \t. 

did uni ind in|uiiOii>ij ^ uiso she said ^/. A’., fr. 

d/., iiil ill s,i,(l 0 licv irilanls, lo lx eaiii'd into and 

ilo’u ’ di iifi ))iihlu siuHt iiid lugliv kd, is,c. in 

and 1' )M \\l))<.h duii-. nbjiits wiio tin 11 p i'«'-iiig, and 

noai Ml f!(t( Is dwtliin > htais . is.(. ^> tlu l,|'. u danger 

of i'd( I i)ii_, • kli tin '*aul coni igioiis (hsoa&c all ihc sub- 

jdts vlu'\> .1 I'H t’los « i\ iiiii timr s III ind near the 

said -Ini' uid lii^l \\ iv, dvdlliiig house , Xt. \\iio had 

not ]i I 1 till d I , mil ulaitmi'i ntx ai)u nhmt, 6 n.. 

Tlx iMOK Out lit outio um»)M,d into tin- coiiit, the 
dehiiil mi ]il< uli (* 1 ot limltv, and \vi, loutid giiilt}. 

And t’oM It v' is iHuMd In II fk #;/ m mOsi of jiidg- 
nuMil tliil till-, ,\ I 1(1 tUx olI( in I. \i (! h' iidlhiittlns 
mdu ttiii 111 o ih I e • u i‘ n iiK liom tli iL 1 1 /I’l i v. / aJi- 
iiinddlo d ^ hu I), ill! mdicti'unt it tjij iis that the 
defend iiU I'l ii\ {mil s »( 1 1 p i-on <j in li d to inncu- 
inlc A\iih ill! disv si. p ()\k 1 ( 1 li hi In lul Im uiv pti- 
soii to moi 1'it dill it. dhiitln nil -s tlto C ouit 
dttti'miMi ihttlhe iiioi. iil itin^^ i\itli tlx -mall pox has 
now h tmiu oi n <11 up! nvin), tlx 11 is 1 oOmig in this 
iiidx tnx ill to-hi w it unlawlul; loi is to 1 being al¬ 
leged ill It lx t m-id ilx in to b(' < mxil along the 
sticit, tint 'siiojiioK tiim tin-, tint lie diiected tlio 
patients to atten 1 him foi athiee in-liad of visiting 
•hern, 01 that he pio-eiibtd what he might deem essen¬ 


tial 


0 73 * 
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till to tlicii reco\ci), .ur, |)nd exercise. And in Rex v, 
Sutton (a), wljicli vus an ini'ictnicnt (or keeping an in- 
ociil iting liouse, and llitix^orc much nunc likely to 
spiead mlcction tlwn \vl) it liis been doin here, the 
Couit ‘^aid that the defendant might demur. 

Lend riirNeoiioion C . J. The indictment Jays it 
to be untuX\Jnlli/ ai d injio loushj^ and to make tliat out, 
It mu^it be shet n that ^Int w is done was in the manner 
ol doing It ineaulknis, and hlul) to ifhel thelualth of 
others. TJic Molds 1 .///// '’nd pieelude 

alllegil cause ot exet'si. Aiul tluni.h inoculition toi 
tlie small })ov mi} be piiUtised la^vtull^ .iiitl innoetntlj, 
jet it must be nndii siu h guilds as not to cndangii 
the public health bv cpnimunu iling this iniectious 
diseai>e. 

V 

DAMiirii J. 7 he eh ngt amounts to this, that the 
defendant, ifter inoi u'atmg thi clultln n, uni iwhilly ex¬ 
posed them, \ hile inhctid iviih the dM ue, in the pub¬ 
lic bticet, to the daiigti of the public lie ilth. 

Lf Bi'nc T. in pissiii'if sentence obsci\ed that the 
intioductioii c)i i KCinition did iiol lendti the pi utice 
of iiKCul Mon foi tiu sindljinx mil mill, bnl that in 
all times I* w is mil mud, ml inudutiMc oilenct, to 
txposi pi isms Illicit d util contagious di'sordtis, and 
theielou i'iblc to (omniumeate them to tlu public, in 
a pLibliL place ol icboit 

The delendant was sentenced to 
SIX months’ imprisonment. 


(j 4 2/ o 2 Ii6 
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11 ), 
7 til 


^^bSUMPSir loi cl isurgtou’iS bill. Plea, non ab- 
sumpbJt. At the tinl bi 0 )ic i.)a//«sJ, at the last 
Betkshi7e assWLS the cisc was ihu 
One Smithy an uiidt i-caitct to a fanncvin }V(st JVood^ 
hay paiibh, met with an aceidcnt, in during Ins masters 
Uam, b^ having tlit waggon luii ov^ him, m the parish 
of /laffipst ad MatJiaely b}- wliitli one ol Ills legs was 
h ictuicd, and lu was otheiwrse bruised. He was 
n imeiliatd} (onvtjed to the neiie>t and most eonveni- 
enl house, which w is i publit house situate m the ad- 
joiiun ' pinsh ol Ijnbonuj and distant about hill a 
unit li0111 the spot when th< leideiiL Ii ippeiied. Smith 
not being 111 a (oiiditieni to bt leilfoveel to Ins in ister’s, 
tin pluiitiif, wJio w IS i sington anti was gcncially em- 
ploved to itlenel iht pool ol hiiboiut^ w is sent foi, but 
iL did not aj)pe 11 bj whom, ind he attended him daily 
Iioin ill It tinit ioi upwaids ot two months, and until 
cSwi////itctivt 1 (t! Duiing the pmod ol Ins attciidanee 
the dtltndant, wlio was the oieiseei ol Lnboim, fie- 
qiieiUly \ jsited iS///M, and knew tint the pi untid at- 
itndcil him, ind when Smith was lit to be removed, took 
him in a Celt to Ills master’s at IhJ Woodhaij Smith 
was not a pnidnonei ol Jinbotm. 'liitie w is cvidenee 
that tht plainti/I’s ehaiges wei( such as aie usually 
kimtd j)iU]Ki ch ige . It was objeettti lor the dtfend- 
ant, as il this weic a ([iiesHon belvvem the two paiishes 
ctl Lnboim and llamjislcad Mai <>haf, whieli of the two 
was habit, that b^ law the paiish in vvhich the aecident 
happens to a paupci is bound to sustain the expences ol 

T 4 his 
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hi!* cure, and not the pavitih into whicli he is conveyed 
from nccessitv. 'I’o wliich it, vras an^'Wercd, that the 

t 

[»aiislj in which he is froih iu*cessity found sick from 
tlu' coMsccjiu'iicvs of the accident, is in eflecV the* parish 
wlierc the accident happens. And as this was said to be 
anew ([iicstion, the learned Judj^e directi'd a verdict 
for tlic pla’iitilii givinjjf the delendant leave to move for 
a nonsuit. • 

I 

Accoulingly a kde nisi was obtann'd in thela'tlenn 

Ai^|d lunc, alter D/iioirrij anil .i-'W/ who were to siu'w 
* %*■ 

cause Jiad obsf'iced that KhIhi) nc w.i'i I ‘iind (o relieve 
lli(‘pauper as casual ptnu, the Court de-iied to hea» 
aud Sh>'}//t rd iu ‘“Ujjjaul ol (hi ruK . who argued 
from till' lea'.oii ol'lhe lluiig.)' wallas < ou'.cuiv-uce, that 
IldUij i/ttti/ oiiglit »o be haiili, lx cause it 

veas the ]).ui li fU‘.e fhi- ji)U))ei K-illy hccauu })OOi 
Stpd iin})olv‘iii l>y b' iul- dis.ih! xl iheiv-, \*lii<v \'as the 
iiH'tiCi and hie lu u i; ih> parish con, ‘ ^ll'tt the 

burthen from theinsi;lves by coiiM ^i'lg him to anollic’. 
pans’ll, it would open a door to liaud. And • iqiposi 
the place to winch the jiaupi'r was convey (1 liad been 
extra-parochial, doubtless the parish of IIaw}/.sh'ff(i 
Marslntl niiisL have maintained liini. n IVtiiuall v. 
Ad/irij {(i) it seems to have been the ojunion of llie Court 
that the pansli ciflicc'i’s where the accident takes place 
are bound to assist; aud so it was ruled by Loul Eldon 
in Sim/Hons v. ]\ilmol [b). j\dmitliiig Jiovvever that the 
parish olhei'is ol EnbDUic vveie bound to provide i'or the 
pauper during his sickness, \et are they not liable to 
pay another person I’or doing it without their request- 


A^ 


('i) ? li. <b P. 253 . 


(i) i£sj> N. P. C.tji. 
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As if a man pay my debt witfiout iny request, I am not 
iiaWe to repay birn, yet I was bound to ])iiy my own 
debt. To' llionuli .1 moral ?d)li^:ition is a good eonsi- 
deralion Kw :ni e\pre s })romise, and tlierel'ore iV tb<’ 
defendant bad jn this cjuo jironiised to {)!iy ho would 
havt' been liabli’t//), \i’t u has nf‘\er been enrried far¬ 
ther, so as to I'iiisc an implied jiroeilst* in law. {h) 

I 

Lord Fi.M'.vHoTiouoii C. .f. Thj^ pauper w.'is to Ik . 
roiisidi r-'d as ea-nal ji^jor wherever his infirm ami indi¬ 
gent bodv was Ibuml, and he had a elaim on the p^(3id} ' 
wbei’(‘ b ■ was so found to have liis neeessilit>s provided 
f'oi h\ lliem. 'I'lial w.is ilie parish oi' f’l/i/Mh iif\ and I 
eonsulei ‘li.it w’lu‘11 the |)arl'.b olllef visited tbe jiaiip(*T 
tcconlipo t-i bis diilv, ami ki?'‘w that iIk‘ plainlilf who 
r.'ii eenrialiv emplo\ u li ” the {ijjljor was in atlemhuice '' 
n})on iitm. iiid. ihd ina n pndiati'tiis attetidanee, he in 
■.(I'l l e..emi.tm! 'd il. It e.innol 1 )( malte’. of dispute hi 
•OMtl i»< law. awd 1 e.'iiM wixji it w'eie s.) understood, 
!ii<i w bs'i'*- Him Is no! a'fbrdi'd 'l>r procuring .an order 
.f jiistiees. the I e. ‘ 'ist-s .m obie; ition against the parish 
Avlu'i'e till' [tanper lii-s sii-k ;!'> e.isnal poor, to look to thi. 
•-np|)ly ef’his ne(\‘-.sili. ; and if the parisli ol?ie» r -tamh. 
tjv ami ss'i--, ili.t! obli^.ition peiformed by lln» e who an 
lit and eiiinjH'tent io peribriu 4. ind does not object, tlif 
fiwv. ill raise a proni'se on bis pari to pa\ fbi die per- 
'brmaiiee. Air. S/n'filunl lia- aigaed tliat .1 niora! obli¬ 
gation is nol siillicient to raise aii implied promise to a 
third [lersoii, bill I dunk lliU easi is lUil of ih.it objcc- 
'■mu because tlio delendaiit, by not repudiating the 

(,7) It^atson V. Ttfri/tr, Hull N. P, 147. 

(I") Atkins V. jBonv'cil, 5 Eastf 506. 

plaintiff' 
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1815. plaintiff’s attnulanco, ili(f that wliicli is equivalent to a 
previous request. As to the ohjejtion that the parish 

AjA M )S I 

of Hamj'islcad ^larshul was the plaet* wliere the accident 

liuNcn. . . . , 

and iiijiiry ajose, there is no pretence lor* saying that 

there is an exclusive liability attaching to llie jiarish 
iqion that account; there is no reason for connecting 
tlic place where the acciilent happeneil with tlie lia¬ 
bility. 

LeRlaxcJ. There is no (Iqubt that if tlie parish 
♦ officers had sent for tho jilainiiff to 'Iteiul the pauper, 
he would have been* bound so to do. I‘\>r heu' Uic 
plaintiff was in the haliit of alteinling ilu’ palish jioor; 
therefoic he was not a spanger, bur a p(‘is-n pointed 
out by the parish as the fiersoii to attend to this thity. 
He dots attend, and. this with a full Know!, dge of the 
parish offict'r, who (lots not inako anv objection on his 
part; consccjiientlj'the parish (»flicer niiisi bc^ taken to 
have assented to it. Therefore tlieio is quite sufficient 
to raise the prcsiunjition of a previous reque.st. 

Pf'r Curiam, Rule dir^tliurged. 



IV THE Fifty-fifth Year of GEOllGK III. 


Tlie King against Thu XJourt oi‘ Directors of Thurfd ly. 
•the East India Company. ^ 



Y EDI .E'nisi was t)btainc(l in tlie last term for a 
niunduinus to the Court of Directors of the Emt 
Indi't Company to dispatch to tlie Goverjmi in Council 
at Eort St. George in the KaU Judies certain ortlcrs and 
instructions in the llirni as altered anH uiiprovetl by the 
board of controul. lly stilt. 33 G. 3. r.52. s.p. the 
Ixiard of controul aie investeil with authority to superin¬ 
tend all acts, t)p<Tatioiis, and concerns, which relate to 
the civil or niiliury ^ovcrninent or revenues of the terri¬ 
tories and acquisitions in the A’/za/ Indies, and by 5.12. 
no orders (jr instructions whatever, relating to the civil 
or military government or revemlbs of the tcrritoiial 
actjui.'iiiions in India, shall be sent by the Court of 
Directors until approved of by the board, and for that 
purpose ciqiies of ail orders and instructions shall be 


where tlic 
Coll It of Ui- 
Hctois of the 
k ist I/tiiiuCom- 
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ilie boiril of 
ci.ntMiul for 
rlieti .ippioval 
a Jrjtt ot a d>v< 
patch direct- 
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laid bclbre the boartl, and within 14 days tlie hoaid 
shall either return them, ajiproved oli or if they tiisaji- 
prove olj alter, 01 vary them, with their reasons and 
in^itructlons relating thereto, and the Directors shall 


iiiisscd by the 

Cmii t of Di¬ 
ll I'ois, as be¬ 
ing contiary to 
the I xiitmg iL- 
giii.itions.j and 
ifii biijid of 
i iitriiul .ilter- 

* 111 lIiL tliaft of 

tlie by snbsti'iif .np j iliiri.-iMil .iin! Inglin r.'tt <»f p.ij inent to//, tiuii that 

piopo'Cil by till ('oiiit of I'.icnois ■whuli iln. Couit nl Dm ttoi s n.fi’St.d to tijii'.mit to 
indtt, duny’iig lilt iiiilhoiiiy t'l tlit. bosiii of fnitioul to ni.ik.- tilt alltiation; upon a 
1 iile foi a maud mil's to tlu Comt cl Diitcloi to ti.ii'^ 1 the alt'icd dis|>dtch, held 
that this altciation in.uh In the hoaid iva - iis’l Mutliiii ,11 (r ^ <. yz s IJ , by viliich the 
boa id arc pi ()liihiti.d lioni dii iitiiig tliL iiKU J'c o! I lie i -taldi il.id s.daiu:, aliowanccs, oi 
cmuluinr nt:> ol any govcriioi orollui oifufi in ilic C't iiipaii j V suviti, uiihsi piiipusid 
by the Dirntoii; or within r. i 8 , by w liicJi tl'i I"''i>! a.L jnolnbittd fiom aiuctiug the 
payment of .my cxti.iorJinaiy all('vvdiii.c oi gi .tiiiiy to any puson on any accoiini 
whatevti, to any oicati,! anionnt tli.in picpostd Oy ihi Die ctors And wlutlici t be with- 
m 1.16., by whith the boaid hive autliuiity to issue oideis which rclatt to tlie civil or 
military goicrnmcnt oi icvcnues only, is a matter to be deteiiiii.i<.d by apjieal to the 
privy council, and not by this Court; but the Court enlarged tlie lulc to give the Di- 
icclois an opportunity to make sucli appeal. 


forth- 
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1815. forthwith dispatcli (]ic same in the form approved by 

-— the board, lb s. 16. it i*- jn’ovuled llial nothing m the' 

net hliall oxifiul to give the board any aiitliority to 
/li- n t ui-, tinV orders or iiistrnelions wlneli do 001“^ 

i.i I'ni.rKv. relate (o points eoiiiioctf'd widi the civil or in 

governineiil or revemn's of the Ihid.'^h lerntoric') oi’ 
j)(.>sM's''ion'i 'll ///'•//d/, nor to expunge, \aiy, or alter any 
dispalcluN ji»"op().’ied by iiie v'oint i*l 1 )ir('Cioi>• ^^!liclI 
do not relali- lo ihe '•.vd govi'rnmciit 01 reveuu(“5, and 
iftlie board sh.df >scncl any »r-’dh‘rs or in.t'ucticais to the 
Court ol’ Diicctorhj to lie by il. 'u UMU^iniltt'd, N.bieli, 
in their opinion, .shall relate to ptniu- not coimectcd 
with the cimI or iniliiaiy govornnaiit or re\enue‘-, it 
shall be 1,1 \\fill for the Comt of Diiictors to ap['l 3 ''by 
petition to the king in tonncil, and the king in council 
shall dc< ide ho'w far the same* lie or be not comu'cted 
with die civil or-niililiuy govcniniciil and revenues 
of the lerritoiies aiifl pos^e'•dons in Indiu, nhicli de- 
1 ‘i.sioii shall be /inal. 

The case as disclosed c>n the allidavit in Mijiport ot 
the rule was this: In 1799? during tlie siege of Stringa- 
patum there was a scarrity ol jirovisioiis for the supply 
of the anil}, and Major II. being at that time in the 
service of the Comjiany anti coiiimissiry of grain at¬ 
tached to the aiiny, and having in his posscs.-^ion, as his 
private jirojicrty, 106,000 seers*of rice, delivered the 
same into the jmblie store for the use of the aiaiiy, by 
the order tif General Hmris the commander in chief, 
and upon agreement with him, that Majiir II. should 
bo paid the value by the Company. In consequence 
of this transaction, Major H, was in March 1800 
suspended from the service by the goverment of Fort 
SU George^ and afterwards dismissed by the Court of 

Directors. 
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Directors. In August 1807, the Company not liaving 
jettfod with II. tor,the rice, the Court (d' Directors 
•»cnt to the honid ofcontroiil, for their approval, a draft 
of a dUjralfli t') ho b«'nt to the goverqaieni of h'lul 
S/. ('!r-»'gr. (hrtetiog that ap(>n U. or his .itloriu’y pro* 
duoin" .’■atisfieterv voueliors to ‘•ia. > the iii'injo oust of 
tlie ei.mi, ao<l oj’ uhcan pnr<ha'-c'd, wiih a!! v’hargcs 
inciiiit'd ihoi'oii |»r( \'oa-iy to It'- d(‘li\cr}|i'or iiio piihlic 
use, the aiiioMiil ■-hoiild ho paid witl|,intere',t at 8 per 
ecru, apoii IJ. or In', aUoniey gi\ing a dihchargo in full 
ol all dc'iiiaiids on account t>f the ^rain. In Mui/ 1808 
(ho draii was n'liirnod hy the la>ai(l to the Directors, 
.ilteicd 1)\ siih-,iitiiung in place of the mode of payment 
proposed by tlie Director'-, the vahiatum of one rupee 
per seer, siilijett to ho reduced*if, upon investigation of 
the prohahle cost- and charges, that rate should be 
thought to exceed a fair indeninitication to H. exclusive 
of any prpfit, with 8 per cent, on tlie snni due. A 
varu'ty of cor-rosporulenee between the boanl and Court 
of Du eeloi s followi'd iijiou llii’ -uhjeet of tin's altoratioii, 
tiro boaid re(jniring the altend flis[)iiteh to be trausiuitcd 
to Luhfu and the C’onrt of Diieeior,- denying the power 
of the board under the act of ptulianu'iit to direct the 
transmission of such a paragr-airli, and they tinally 
dcclimd sc'tiding the same uulc'fs it should be judicially 
dcteiauiiif d that they wctc jrrechided from exercising 
their diserctiorr; and in answer to an inquiry from the 
board whether it was their intention to ajifiiy by peti- 
lioit t<» his niaj('sty in council, in nnh'r to oirtaiii that 
decisiem, they slated that they had no prt'-ent intention 
of pci’!inning, I’oserving to themselves, however, iliat 
riglit if it shonlil appear necessary. 

In answer, the above facts were not denied, but it wa^ 
stated in addition, that Major tl. was ‘rjqxdmed conmi'- 
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iary of grain by tlic governor in council of Fof /S/. 
Oem'ge^ at a monthly salary, aiul w^h a nionthl)^ allow¬ 
ance for servants, and u})on condition that he \\as not, 
on any account, directly or ijidirectly, to derive any 
other advantage or emolunienl from the sitwalion, than 
the salary fixed; that //.was suspended, and nfterwardh 
dismissed on the ground of his having carried grain to 
Seringapalam^'hh a view to derive enjohunent there¬ 
from in defiance o^the 39th article of the existing regu¬ 
lations. 'riiat the ordinary price of grain in the Cor- 
natiCf in ordinary lime'', when there is no sc.,.citv, nor 
any extraordinary denaand, is at tlic rate of about 2o 
seers for a rupee, and soineliims cheaper, and that 
rice could have been procured in the neighbouihood ol 

i 

Madias in Fcbuiauf 1709 at the r ite of about 14 seer'- 
lor a rupee. That ealculaling it at that price in the 
market at Madras, anti adding to it the expenccs 
of bullock hire for the caniage of it in a anarch of 
two months to Srr/i/gaj>a/an/, and other co*-t>) an<l in¬ 
cidental cx])euces, besides los-. by' wastage, the total 
(osl of iot),ooo seers of rice would have amounted to 
40,757 rupees and one-seventh, which is at the rate of 
two seers and threc-fiftlK-. of a seer per rupee; tlial the 
})ricc of one rujice per seer is a jirice whit li eoultl only 
prevail fioni a degree of'sc.ircity amounting to famine, 
and would have afforded to a vendor in the camp before 
Srrhigajiafam, w'ho had brought his rice liom Miidras, 
or had purchased it on the march, a very large profit. 


Lens Serjt., Park, Ihsanquei Serjt., and Sjianktr, wlio 
now shewed cause, argued th^t a mandaimi« does not 
lie unless it appear to tlic Court tliat the case is at least 
a prima facie case ol’ doubt; and therefore if from the 
act of parliament it was plain in this case that the board 

10* of 
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oi controiil had no authority ovlt the matter of I he 
dispatch, to alter ir iu tlio, way they had done, this rule 
ought not to be granted. And they relied on sect, i6. 
in order to sfiew that the boaril has lui such authority; 
Ibr by that ■'(^ction tluy can is«.ue oixlers which relate to 
the civil or military governiiient, or the revenues only, 
whereas this matter does not relate to either, but is a 
matter }mre'y of coinuu-reial concern bi'tw^jcn the Com¬ 
pany and tills |i(rson, touching the amount which he is 
enlitleii to be paid for,his goods. iViu! by the same 
rule that the board may inteiliae in iliis ca'^e, tluy may 
do S(» in i'very case v\hcu' a tioii'and exist-, against the 
Company for good- sold or the like, fiw whicli an acMoii 
isihe })iopi,i reined}. And iL i-not • ntaigh to answt r, 
that if tlie boaril has no anlluirity, then by sect. i6. 
the Court of Oil(‘ctors ought to have appealed to the 
privy council; for this comt will not enforce by man¬ 
damus the dowig oi' an act, which is not authorized by 
law, beeau''e the party whv> is called u[)on to do it, has not 
resisted the doing it by appealing to another irilninal. 
Secondly. Oi anting tluit this objei lion arising on sect. i6. 
can only be .i\ailable upon ajipi al (o (he privy council, yet 
the Court will not grant the rule; because this is a case 
w'ithiii the piohibilion of the 17th aud i8tli sect., as to 
which uo ajipoal lies to llie ju’Ky council. I'or that 
which the board have substituted in this dispatch is in 
cfFecl a direction by them, without its being first propo,-cd 
by the diiectors, for the increase ol'lhecstabl’siied saiai \ 
or allow'ince of an ofTieer in tlu Comnany’s service, vl/. 
the coni'i.isjary I'f grain; for//, was appointed at a 
month!V salaiy aud with a luoutlily allowance; which 
direction the board arc by seel. 17. forbidden to give. 
Or it is at all events within sect. 18. a direction by (he 

lx*rii(t 
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1815. hoard lor the payment of an extraordinary ullowaiici 
] or gratuity t<» a peifson to a gicat*r aint)unt than pro- 

(,},nst poht’d 1>\ the C’ou.'l ol Diiector.-i. And the whole 

^I'i t *1 ' I' ^ ' * * 

(( ('„ scope and policy of the several hidin atts is to provide 
.1 public administration ol' tin' gojunment in 

Imiia^ but to picvenl at the sanu' time the goM-uiinciit 
at hoiiu' liom iiiteireiing with any giant ol mono y. 
And therel()i'‘ by sect. 14. ol' tliis act, ihe board ol 
controiil eaiiiioi aoponil any of Hie scr\ants ol' llie Coin- 
pan}', nor by •'Ccl. 17. direct aev increav,!* of '•r'lary to 
anyolfitc'i of the C’ompany, noi l)\ si * 8. an} allow¬ 

ance or giatnity to aiiyjieison on aii} acionni what¬ 
ever, which I-. m't proposed I)} liie (\uiil ol Inreiioi's. 
which pruhibii•oil'' wi-re siudioiisly made in order l(- 
prevent the board on any preltnee vvli,never lioin 
putting money into tin pocket of any indi^idn li l)e\oml 
what tin* C'ouii ol |)iieeloir projiosi'd. An-I if tlir- 
board (oiild not (li'uMly 1 )V any <]ispaU’!< v iginating 
with th{>m-i‘he'. haie anllioiized sucli an allowance, 
which till'} could not for the leasons above stated, 
neither can they indiiectly do it by altering the dispate’ 
of the Court of Dneetors. 

Loid ELt.KNKoaoL GJi C. .r. The first (jiiesti.ai ' 
whether lor tin' obj<*t 'oii v\ hieh i-- now' made mid'" 1 
13 ^*3’ tn the aiithoi il V ol I he board ol eon 

troul, it is not iiicumbein on the (’oin l ol lni(>etors 'O 
apply by w.i\ of appeal t(> the jnjvv loiimii, wlneh is 
constituted by that fliiise the li'binial to i xi'rcGe a vj- 
'.ilutoria! jiirisda.Micii over ans ordeis 01 ins|i siclions l<> 
be s( lit b\ the lioaid, vihicln in iheojmiion oi the Conrl 
of Dii'cctois, do not refate to the civil or military go¬ 
vernment or ivvenuos in hxilUi. And the Court, 1 be¬ 
lieve, 
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licve, have no doubt that this is an objection whidithe 
Cpurt of Direc tors ought to submit to tin* decision of 
the privy council, jfndthat »s fur as we are concerned, it 
is perfectl_^ alicni fori, and uj>on wlsich we therefore se¬ 
dulously abstain from pronouncing anj opinion. And 
with a viett to facilitate the decl&ion upon it, tlie Court, 
■which is only suppletory to Uk; defects of olhej-juri'.dic- 
tions, will now enlarge this rule, in onlor to see that 
such ajipcal be made. But a second objection has been 
pressed, which is h)undcd upon two"*other clauses of the 
act of parliament, wifliin one or otlier of which it is 
said, the board of control is piolMhil'x! from giving any 
such din'ction as the present- Now' by s‘. i8. it i> 
enacted that it sjiall not be lawful lor the board to 
give any direction for llie pay^iont of any extraordinary 
allowance or gratuity from the said revenues to any per* 
son on account ol*services performed m Indio, or on any 
othei account wliatevei,” &C. Tlic qiie^lion is, wJictlier 
tills is a dirc« tion ibr tlie /laynient of a'l twtmoidinu)ij 
////('■rc.Yacc ' r !>)(inuh,, wifliin tin* true intent of thoso 
words, its they aic found in this ciaii-c'. The true inean- 
ing of them may bo collected from othi,r words which 
arc in compan}' with them, b’or \vc lliul that by ly. 
the board *)f control is rcsliallied fiom ^riviim *• ativ 
directions ordering or aiithmi/ing by any dispatch th*' 
increase of the < .s/ald/siii d sc/lcn uHoxiannr, (» 
vicnt'y, of any governor, Nc., or ol’aiiy other otiurr in iho 
service ot tiie t'omiiany, Ir. ■. ond the amount/ixeti by 
the present onlers, uiih’ss such increase he specified in 
some dispatch proposi’d by the t'omtof Directors,’’ 

By this enactment tlu’ board oi’ control is precluded 
from increasing the mi a hi i shed salaries, alloteuiHiS, ot 
emoluments. Now what do these words mean? It 's 
plain that they mean the usual permanent advantay/s 
VoL. IV. U att.iclicii 
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attached to the several offices, and permitted to be re¬ 
ceived fey tlie officers there specified. Is this an increase 
of any allowance of that nature, that is, of the ordinary 
and understood advantages belonging to anv of those 
situations? I cannot agree that it is, since it seems to 
me to be nothijig more than a compensation to be made 
to ail individual for a quantity of grain taken by the 
Company; for though the individual was an oflicer of 
the Company, ft is not an allowance to be made to him 
in that character. K'lien upon the meaning of the w'ords 
a/lo-xatice or graiuiti/ in s. iS. witliiM which those who 
resist tliia rule miibt show this compensaii'm to be, it is 
not difficult to jicrceive that the object of this danse was 
to restrain the board of eontrol from doling out the re¬ 
venues of the Company against their coiiaciit; and if we 
saw that what has been done was, under jiretencc of 
making eompensatioi. to an individual, really done with 
a view of making him an extraordinary allowance or 
gratuity, we would strip the transaction of its caver and 
look at it ill its naked form, and not flivc cilcet to it bv 
granting the mandainiis. But the Coui t have no reason 
lor viewiiiir it in that liaht. There is another thing 
which slaws that such a compensation as this is not an 
allowaiu'c or gratuity within the meaning of the act; for 
the act provides that an account of such allowances or 

4' 

gialmlies shall be added to the next list of establish¬ 
ments laid before parliament. How’ could such a com¬ 
pensation as this be added to the list of establishtnenls 
laid bclbre parliament ? It is a tiling tliat is to occur 
but once, and therefore is not a matter pioperly belong¬ 
ing to the list of cst.'iblisliinents. It ia in the nature ol’ 
a liquidation of damages for a trespass done, or an asccr- 
taimnent of the value of grain taken by the Company, 
being tJie property of an individual, and has nothing of 

that 
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llial cluiructer which belongs to the words oUn's^anre or 
ill s. 18. ^For these reasons it seems to me that 
wc are not interdicted by any of the provisions of this 


act oi pafliament whicli have been brought fonvard in 
support of the 2tl objection from giving effect to this 
order of the board of coiurol. But inasniiuli as the 
i^t olijectlon, namely, lUal this is an order which docs 
not relate to a point connected with the,civil, or military 
government, or revi'nuc-'., is an objiection that is peculi¬ 
arly for the pi ivy c^mncil to decide upon appeal: the 
t’onrt will enlarge tlil-, rule for'die fuitlicraneo of that 
appeal. 


iSi^, 

The Kino 

The D'rector# 
of the 

F. 1 . Company. 


Ta. Blanc J. Wdth i-especl to the M'coiid objection, 
I think that the inode ol'ji.iynjont proposed ]>y the Court 
ol Diii'ciors, shewed that they considered lliis as a debt 
rhie from the Company to the iwdividual, and thus it 
came beibio the board of commissioners a« a qiiestiou 
in uhat n’lainier the compensation should be calculated. 
'riicrcKu’c I do not seehow'it comes within either of tJic 
two clau-cs reterred to as an allowance or gratuity. If 
I could tiiscover that this was an indirect mode ofgiving 
an olficer of the C’oinpany an allow'unce or gratuity, I 
slioiild go along wiili the arguments in support of tin's 
objection. I low' far this may come within the former 
clau'^e this Court has iiutliiiig to do with, because it is a 
subject for the det‘i^ion of another forum. 

/W Curiam, Rule enlarged, {a) 


'J'he Allotnry-Gt’W}al. The Sohcilot-Gcticral, and 
Ahholl were in support of the rule. 

((?' AftowarJs the Court of Dnectors appealed to the privy counril, 
wlio dcU-i mined agrfin<>t the appeal, and the same being signified to the 
Court in a siih'.t qiient tcim by Mi. Attorney-Geiicial, the rule was, 
upon his prayer, made ahsoliiti-. 

U 2 
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Deptford to fo¬ 
reign ports and 
back, held that 
by tlic term, of 
the chaitcr- 
paity, coupl'.d 
wit'll tlicnatuic 
ot the service, 
a tempoiary 
OWJ'ei ship 
passed to tlie 
Clown, so that 
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iiig the time of 
such SCI vice, 
was not to be 
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Tiinity-Housej 
whieli impose 
l'|:’,ht -house du¬ 
ties, and loi 
huoyage and 
lieaconage, on 
the niastifs and 
owncts of ships. 


«k 

The Master, Wardens, and Assistants of the 

'i uiNiTY-HotFSE agabi.st Clark'. 

lor toll and duties claimed to be due 
from tljo defendant, as owner of the ship 
on account of llu? sliijfs luuiiig passed tjr crossed cer¬ 
tain lights, buoys, ^ and bt aeons, in certain Ibreigii 
voyages made between the 2yth of Oclohci 1807, ami 
the 6th .'ingi 4 si 1809. Plea, non .i'smnpsit. 

At the trial before land Ellcnbofoug/i C J., at tlie 
IiOn<lon sittingi after Ililani term 1814, there was a 
verdict for the plaintiffs fur i-/., subject to a case, 
which stated that the plaintiffs claimed tho'^e duties in 
refipect of the following light'-, viz.: 'I'ht (tooiI\\.ui 

t 

Oxi-cis J^orlloiul^ f Vr.s/c/s, I maid, 

Stilhji and Xott^ and in lesji -cl ol the buo.^’s and bea¬ 
cons on coming u]> and entering the Tlt<i»it"i ; all ’i>hich 
duties they claimed by virtue of the statutes, ch.uters, 
and patents, st'Vi'ialJy n'lating to them, the particulars 
of which w’cre subjoined to the case: and the said duties 
were reasonable m amount, jirovided the defendant was 
b} law liable to pay ilnau. 'J'lie delcmlaut, who was ow¬ 
ner of the slnj), on the zf’tli of Otfohi) 1807, ehaUeied 
her to the comiiils -if'nei'i of the tiansj'iOit ser\Ic'j on 
la half of His Majesty, by chai ter-pai ty, a topy oi 
whieli w’as likewise subjoined. In the com si- of the 
shiji’s employment as a transport under this eliarter- 
party, she sailed IVom Deptford to Malta and other 
})laci's in the Mediterranean^ and returned to Dcptjoidy 
from whence she again sailc<l to Cadh and Gihrallat^ 
and returned to Drp 4 jurd, and had the benefit oi the 



IN TlfK FirT^-rJP'IH 


Yjmh of GKonOE IlL 


289 


said lighls l^uo\s, and beacons. The i-hip durinj^ tin's 
employment neitlier reported inwards nor cleared out-' 
wards at any of Ifis Majesty’s custom-houses. The 
question Vas whether the delendunt was liable under 
these statutes, chaiiers, ami patents, to pay the plaintiih. 
all or any oi' the tolls ami duties claimed in rc'jju-ct ol‘ 
this slii}) while she w'as thus einplv>ycd under the charter- 
j)arty. It he was liable to all or any, the verdict to 
stand for the whole sum or for si^much ; if he was not 
liable to any JJart, u nonsuit to be entered. And the 
ca-,e was to be made a ‘'pecial saadict at the desire of 
either ])arty, and with the approbation of tlic C’ourt. 

'riii-, ca'^e was ai7»‘m’<l in the last nain by Ilohojjtl 
Ibr the ])laintills, and ./. PatLc for the defendant, and 
twa>ia)int-> weie mad<- for tlTe defemlaiit, ist, 'I’liat the 
Crowm w'a-> during tin* jjeiiod of thi^. ship’s < mployment 
undt'r the charter-)laity. to be consi hued aa the owner 
of tlie and then'tore by tiie sevvr.i! ehaiteisand 

patents, which, witli the <‘\cc{)tion of the charter, 

imposed these duties mion the master and owner, 
and could not b(‘ extended to charge tlie crown, tins 
ship was exempt tiom thes« duties; or at all events the 
defendant wa^ not liable to pay them, itlly, That the 
cliarteis, &c. or most oi’tiiem, eonleiiijilated, iJiat in all 
cases in which these duties w«re to become payable, the 
ship w.as to clear outwards or re) )Oi t inwards, wherclbre 
in this case, w’horc the shi)) neither clcaivtl outwards or 
reported inwards, thesi* duties w'cie not payable. The 
argument on tlu' ist |)oint turned chiefly upon the effect of 
the language of the charter-party, coupled with a con¬ 
sideration of the j)articii]ar nature and exigencies of 
the service contracted for under it, to convey this own¬ 
ership to the crown; and it Avas contended that its effect 

U 3 was 
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wtti» such as to pass the temporary ownersliip; and ValLeio 
V. Wheeler was cited (a). To which it was answered, 
tl)at the crown had under this charter-party, as would 
have been the case wiUi any other charterer, JF.croly the 
use, and not the ownership of tlie vessel; and that the 
defendant had derived the benefit from these h'ghts and 
beacons by the additional security afforded to the shi|>, 
the loss of which by the pcj ils of tlic seas would have been 
Ids loss, imd not that of the crown; and IltwJoiir.'i {b) 
was cited, particularly for that part of tin* opinion 
cx})re&sed by the Court, that whtii. “ transpoits are 
coiiti'actod for by the navy boaid, on fieigl't to cany 
trooj)s, or for otlu>’ purpo.-e.^, it never was considcied 
that tlie property in them was transferred to the crown, 
though tlie uiaslors weie subjected to a ceitain (Ugicc 
of discipline while engaged in the service.” 


The Cumt, alter taking lhiU“ to consider, detcjiniiud 
the case upon the 1 a point, uiui in delivering judgment 
Avent fully into the arguments upon that pom(, and 
stated so much of the several tlocuments referred to in 
the case, as is necessary for a right understamling of 
their deteimination. 


Lord Euuen'bouoitoii , C. J. on this <lay delivered 
the juelgment of the Court. This is an action ttf 
indebitatus assumpsit by the Corporation of the 'J'nuitij-- 
House agaliiot the defeudaut, as owner of the ship 
Britamiiii^ for certain light-liousc duties granted to 
them by several charters, and tor buojage*, and bea¬ 
conage on enteiing the river Thames. The cliarters 
impose the light-house duties on the masters and owners 

(fl) Cowp. X43. (b) 8 Bast. 459> 

of 
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of ships, except tliat of Charles the 2d for the Hoilly 
limits, which grayts a reasonable allowance without 
fixing any precise I'ate, or "saying by whom it shall be 
paid. 'J''h« buoyage and beaconage are claimed under 
a grant of those offices, with all accustomed lees, made 
to the plaintifik by Queen EU.abtih in the 36th year of 
her reign. All these charters, except those of CV/a;/cs 
llic 2d and Queen Elizabeth abo\e-mentioned, con¬ 
tain an Injunction to all officer', ol^tlie ciistoniij not to 
give any vessel a cocyiiet or discharge, if they tlo not 
produce a certificaft* of payment of tliese duties j and 
they also give the officers of the VV/z/./y-Z/w/ic a place 
in all the custoni-liouses where the collection is made. 
And all llie chaifers, except the two above-mentioned, 
and that of 7 Geo. 2. for the J^oie liglit, direct that the 
thities on outward bound ."hips shall In* paid before their 
clearing outwards at the ctisloni'honse. All the duties 
are stated lube reu"onabIo, if the ilefcndaut is liable to 
pay them. I hc ship Ihitauain was in the service of 
the erown, during the voyages Ibr whieJi these duties 
aie clainieil umlcr a eharlor-}>aily, dated 28th October 
1 807. The three late.st of these chnrti'rs lor the Good- 
-jLi/i, the Oat’K's, and the l^eedles lights, “ except, in terms, 
ships or vessels belonging to Ilis Majesty;” and it is * 
propelly admitted that such ships cannot be charged to 
flic duties iiiidcr any of tlic other grants, though they 
do not contain such express exception ; siu ii exception 
from tolls being to be implied m the ease of ITis Majest}'. 

It seems also that there is no distinction in reason be¬ 
tween vessels of which the King has a temporary owner¬ 
ship, and iho-'C which were built in the Dock-yards of 
the Crown, if it appears that the King was the owner 
during the voyage for which the duties are claimed. 

U 4 And 
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And this brings tlic question between the parties to this 
single point ; was the King, or ,the defendant, the 
owner of the Bntminia within the ineanina of these 
elmrters, during these voyage's in which th6 Btifannia 
was certainly in the service of the Crown, 'rhis niu>.t 
ilepcnd upon the terms of the chartev«piirty, which it 
will be projier to state with some particularity It bears 
date the 28lh (-h toi n 1807, and js made between Messr'^. 
John Clark and .SW’", on behalf of the owners of the ship 
Jhilanniu of Woith Shiehis, then in the Thames, of the 
one part, and the eointnissioncrs b*i' coiidiieting liis 
JVI.jjesty’s traii'^porl r^ervue, for and ou behalf of Hi" 
Majesty, on the other part. It contains m >ubstanee 
that John Clink and Sons on bi-liall i^f tin m"elv(.s aiul 
all the pait-owiif-rs of the said ship, granted and to hire 
and freii>lit let the stiid sliij) to the said co!!iiMi"sioMer", 
to re^ei^e on boartl, at such polls as sluuild be diree'ed 
in tbe Tjoipicr.} seas, not e.istuard of Cr^oaltm, all 
biieh soldiers, lioisc’s, women, servant", arms, ainimini- 
lion, j)ro\i"i(dis, stores, or whatever else should be or¬ 
dered to be ]ml on bt>ard her, at such juirts as should 
be rcqniri’d, and after having landed the said soldiers, 
horses, and stores, to receive on board such otlu'rs wiiii 
tlieir baggage, tk-c. as sliould be put on board her, and 
proceed therewith as sh,’ should be direetetl. Tlic ship 
was to continue in pay t<)r three inontlis ceitain, and 
after that for so long a time as the ronnnissjoneis should 
require, and until they or llicir agents should give no¬ 
tice of discharge at Deptjunl or Pot I mouth, after the 
thips arrival at one of those places, and the said coiu- 
missioners for and on belialf ol His Majesty, hired or 
retained the said ship or vessel for the said time and 
service accoi dingly. There then follow covenants from 

the 
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ihc owners that the ship slfould be in good condition, 
and should be wcll^ provided with certain articles there 
enumerated, should be maiAicd us therein specified, be 
provided with powder and sliot, and with victuals lor 
the men, comprising the complement of the ship during 
the said service and employnn-ut; that they should Iiave 
]>roper :i])puralus fur dressing the soldiers’ victuals and 
things lit for serving them out, and for drawing 
and serving water to the hors.es; that the muster 
bhoiild receive on board the said ship from time to 
lime, bueli a number of soldier'', liorses, })rovisions, pro- 
vender, or any naval or victuallihg itoies, recruits, &t. 
lor the service of Jlis Majesty, as lie should be directed, 
and as he could reasonably slow, and proceed with 
them to Mu li places in the Hinopean seas a^ he should 
be diiectcd, under such convoy as tin* commi.s.sioners or 
olhceis in cluefi whose comiiiaiuT lie should be under, 
/.lamld dinj’t, ainl land and deliver the same, and so 
from time to time, duiing his coiitiiiu.ince in the ser¬ 
vice; in the perfoimance ol which the said master and 
his men, with his boats, .•.hould be aiding and assisting 
to the nimost of his pow'ei; that he shouUl sign receipts, 
Keep a log-book, and deliver it on oath, it required, 
al the transport office, and give them immediate notice 
of his ariival at any port, in consideration of which 
covenants, 8tc. the commi.ssioiieis covenanted for the 
King, that the said J". (SlarL and Sons should he al- 
lowotl for the hire and height of the said ship 205. a 
ton each calcnilar month for tlie register tonnage, for 
sO long a time as the ship should be cuiUinued in His 
Majesty’s said service; which freight or pay should com¬ 
mence, on producing a certificate from tlie inspector of 
the ship’s being ready to gail, as far as the owners were 
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concerned, and the same should cease and detc'i minc at 
the time of hex* discharge. The owners were to have 

r ^ 

a month’s freight in advaiice, and after the ship should 
have been in the service three raonthh, they were to 
have a second month’s pay on pioducing a certificate in 
the following form; “ U'liesc arc tocerlify tJic commis¬ 
sioners for conducting Ilis MajesU’:; tr.jiisport ser¬ 
vice, that the transport master, ton-, 

is at this time in Ilis Majesty’s service, fit for the k j- 
vice employed upon, and complete accoiding to ch.ulcr 
in men and stores, and that llu (''aster has behaved 
liimsclf propelly, and was alwavs obcdiciu to coininaiid 
duriii" the time he has been imdt'r mv directions.” 

O • 

Given under my band,’’ &c. and alterwards they 
were to have two months' pay when eight months weic 
due, so as to have always six mouths in arrear ibr the 
security of government; and such issues of two months’ 
pay were to be made, on }>rodueing from dpie to tune 
such certificates as aforesaid, not only (/f the seivice of 
the said ship during the time aforesaid, but also that 
the same was r-aie at the expiration of the limes of siu.!i 
service respectively. TJie comini'-sioners were to have 
power to make such abatement in the froiglit ns tin y 
shotdd think reasonable, in ease ol’ the ship’s inability 
to jiroeeed from deficiency of men or stores, or any 
other cause or accident, (it In mg to be nmleistooii, 
that the owners generally warranted the use of ihi' 
said ship from any defi'Cts or ilefieioncics of uijy 
kind.) If the ship should be taken by the enemy, 
burnt, or sunk during the said service, without the 
master’s or crew’s fault, she was to be paid I'or by the 
Crown at an appraisement. The ollicers were to be 
accommodated with the great cabin, and other uibiiis 

II of 



IN THE Fifty-fifth Year or GKORGE IIL 


295 


ol'tlie ship, except tlie starboartl ^tate-rooni, whu’h was 
to be* reserved for the agent of transports on board, 
or for any otlier purpose the s&ici cominissioiuns might 
direct, and aUo a proper cabin fm the master, and a 
small one for the mate, and that the gun-room, fore¬ 
castle, and stcriage, or sucli put thereof as should be 
necessary, should be reserveil hn lotigiug the seamen. 
We do not think that anv .ir'onnent ari^is in this ea'«e, 
fiom tile benefits which ('ither paitv may derive from 
these lights ; each is interested and derives a benefit 
irom them; the Crown, in respect of the lives and pre- 
-ervation of the men and horsey and tin* piovi&ions and 
stores: the proprietor of the ship, in respect of tin' ck- 
i^teiice of the vcs'^el; and this, whether tin* pos-ession 
lemauis with them, or is traii^ferri'd to the Crown, 
during the term stipulated foi. Nothing is stated a^ to 
the rate of freight, winch ('an throTV’ any light on the 
question, ^ the proju'ietois of the sjnp 

must be taken to ha\econtracted with c‘aeli c»th(M', njH)«i 
the knowledge of tlieir respective legal rights. 'liie 
chartcr-jiarty ‘‘grants” the ship, and “■ lets it to Jiire and 
lieiglit,” which are propi'r wonK of leasi’, and would of 
themselves pass the iiossession. 'I'lie pinpose is im n- 
tioned, but this mention ol'thepuiposi* tlois not restrain 
t!)C ]io.-scsi:ioi), though it may lestralii oi qualify tlie 
11*^0 of the thnurlet to liin*. If J liire a stalile or coaeJi- 
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house, as such, I have not less tlie jiossi ssion, because 
it might be a breach of the terms ol‘lining to use either 
as a shop or warehouse. Jii this case tin* purpose 
rather calls for tlu' possession, as it seems to require such 
a contiol over the ship as can only be had by possession. 
A certain term of this hiring is fixed, and a prolonga¬ 
tion beyond that term at the pleasure of the liirers, till 

they 
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they (Ictt'nnine it itiidor ccrtuhi circumstances. The 
coiniriissioners aK* also stated to have “ hired or retain¬ 
ed the- ship for the said lime and service,” and that,' at 
a certain tonnage rate by the month. The payment 
of the freight or hire, after the lirst advance, is agreed 
to be made on producing a certificate, tlie terms of 
Avhich seem to imply the possession to be in the Crofwn, 
“■ to be at thi-s time in the service of His Mjyesty,” (not 
merely “ lobe rtydv, or under contract to perform the 
covenants entered into%\ith I Iis Majesty for the service,” 
and winch His Majestv iniglit, n iJ‘’t llicse covenants, 
retjuirc to be perfonneti,) aixl the mode of the future 
pavnioiiL is settled on snnihn eei tifieates; and aecordlng 
to this notion, llie proprietors of the ship are .said “ to 
warrant geneially the use of the .saiil ship.” IVom .ill 
which expressions in the iii-'tniment, and I'rom tJie na- 
tint of the .service sLijinl.ated lor, whuh is ot tlie utmost 
importance, and niiglit be delayed, anil i-.- n fiustrated, 
iftiic Crown wa^not authorised to take jiossessioii of tiie 
ship to secuie its imniedi.iU* t'xecution, but was left to <1 
bale action ol’ covenant against the proprietors of the 
ship, if tliey w’ere to refuse to jiiimit their .ship to sail, 
it is contended that the Crown had an executed right 
of jiosst'ssion in, and was legally and actually posse.sscd 
tif the ship, and owne. thereof, within the meaning ot 
these charters, during the period in which the services 
were performed, which gave rise to tliesc claims. Against 
ti.’'is it is urged, that the ust* and .service only of the ship 
arc joarted w'itii, and that the possession and ownership 
arc ret .‘lined by the conduct ami navigation being left 

A 

to the Hi'aster and c ew‘, who arc the servants of tlie pro- 
prietor.s o‘ f tfie ship, chosen, and fed, .and paid by them; 
that the l^dcstiiiation of the ship is with the Crown, but 

15; that 



IN THE Fifty-fifth Year of GEORGF, III. 

tliat the mode of executing Uit^ortSers of the C’rown, is 
intrusted to tlie proprietors of tlie ship, by the means ol* 
their servants, the master and trew, over M'hose conduct, 
if tliey execu^* those orders, the Ci'owTi has no control. 
That, though llie wholt* tonnage is lured, jet, il' it be 
not used by the Crt)\vn, the proprietor s of tlie ship u'ouitl 
beeiuitled to it for their own idv.uitage. in anj way 
uliieh would not impede the perfoiin.iiire of the ‘‘ti])ii- 
lated serviee, (^though it is not veij- easy to <'oncei\e a 
perfeeily imexctptionabli' e.i'O of this sTn i.) "riiat tlieonly 
jemedj the Grown wmihl have on the jef'i'al of the pro- 
pi’ietors of the sliij) to nerJi»im tJicii’.eonti act. and peril/if 
theii shifi l(j suiJ, would be aii action on the chaitei - 
paity. are hov^mer ol‘ opinion, that ihc argu- 

inenls tending to sliew lliat tlu.'jijs'-ession jiassi'd to tiu' 
Crown, timing the term and service of the sliip, out- 
wt'igh those w'iiuh had tf) the contrary conclusion, ft 
lo evident that tht' servlet: conlraetcii i'oi, is ot the 
higlu'st imjrortance to the countty, -mtl that its mosi 
vab’able inttU'esis m.iy ilejrend upon the immi'dlate o^e- 
eiition of such service as this ehart('r-}ia)ty aiithon/es 
the Crown to regime, and the {U’oiu'ielois ol’ tlie >hip, 
agn-e to peifoni). Wlritevt r ctuistrurlitm of the eon- 
fact enables the Crown to inforce a jiroinpt obedieiu’e 
to its teinis, must be most agucabh'to its spirit mid 
inlent. If the propriett.r.s of tfu‘ ship, from whatt'Vt i 
motive, vvoi’c authorized to insist that the olliceis id 
the Crown had no right to enter the slop, but were 
driven to their action on the breach of the contract, in¬ 
finite and irreparable mihcliief might be doin‘ to tin- 
public seivice by the delay. No mischief that vve cmi 
loi-c’see will ensue liom ludding that the Crowwi ha' 
alight, under this charter-party, tolniv’cthc tomporarv 
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j)o.ssfss.iori of this vesstJi Avhich must materially assiV 
in securing die pcrfonnnncc of ^Jie service contfactod 
for, il the parties or their servants should be unwilling, 
fi0111 any cause, to comply with the contract. We do 
no violence to the words of the instnniient by putting 
this const ruction ujion it. The terms are proper terms 
of grant and demise, the sum to be paid is in the nature 
of rent for the Use of a chattel, the whole use of the 
ship is Wail anted, the term is sufficiently fixed, and the 
ceitifieates which the parties arc to procure to entitle 
them to the rent, ai> w’orded as to recognize the 
posso«''ion. Inti util the supposed reservation of the 
po'.scssion to the master and crew is not exclusive, as is 
contended for. The occupation of the difiorent habit- 
ai)Jc jiarls of tlu’ ship iS arranged liy the terms of the 
contract, and a phic<' jivovided for the residence ol’ the 
agent for llic' Crown. The whole argiiinont appears to 
ro>t on a fallacy; the ssion, such as..ijt is, of the 
inasler .■uul crew, is not rotaiiietl by the proprietors 
of the shi]), to resliain or iiitei l’erc with the full and 
free usi* ol llie ship, which they have let to hire for a 
term, but subiidiary and subservient to such U'.o. 
ll is not (Uily consistent with the inlire ownership and 
jiosscssion of the vessbl on the pait of the Crown 
dining the period for v hich it is let, but it is a farther 
means piovided to enable the C’lown fully and benefi' 
ciallj U) enjoy the same, by letting at tlie same time out 
to the Crown the ser\iccs likewise of those bv whom the 
\essel might be best conducted under the direction of the 
Crown, in the prosecution of the object for wliich the 
Crown hired it. T'^c v(>ssel thercfoie is not only hired, 
but along with it the services also of a certain number 
of persons paid by the proprietors, and these services 
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ure necessary to the use of the vessel, which the pro- 1815. 

prictQrs luive expressly warranlcd to the Crown. It is 

tljesaino thing as the^iiro of a waggon and team for a 

certain term, ^the prc)pnet(»r of the vv’aggon stipulating 

that the waggon should be driven, and the horses taken 

care of, by Ids own waggoner and boj', whom he was to 

feed. In such a case i< could liardiy be made a question 

tliat the waggon and ttarn were in the possession of the 

hirer, during tlie harvest, or whatever the ternx might 

be for whicli they were lured. This 7 s indeeil ide}u per 

idem, but as the instance is more familiar, it serves to 

put the point in a clearer Jight. k may be projier to 

take notice of two cases which were cited, rather lijr 

the purpose' of shewing, that tfee\ do 7 iot apply to the 

ju'eseiil point, than to derive aqy assistance from them. 

1 he hist Jlev \\ Jones, 8 East, 451., which decided 
that the packet-boats bctwi'eii IloJuhead and Dublin, 
were rateable to the poor, and lliat the (hown was 
not to be considered as tlie owner. '^I'liat case is di^:- 
tiiignishable from the piesetil, in many very iin]>ortant 
I'attjeulars. 'riiere was no cliartei-party there, no de¬ 
stined term ot stivice. '^i’lie captains had a salary; if 
they did not ju'ii'onn the seivice to (he satisfaction of 
the C town, thc-y would at any moment ceri-.e to be cm- 
ployt'd, and their salary would immediately cease; they 
were barely to carry the niail,*whieli of course would 
occupy little of the vesvers tonnage; the rest of the 
tonnage and the advantage to be made of it were wliolly 
with them, except on some vety panicular occasions. 

Mr. .lustice//ati7r»?cc, in giving his judgment on tliat 
case, expressly distinguishes vessels under chartor-parly 
horn those whieli are not so. The other case is Vallcio 
v. Wheeler, Cowp^ 143. which was cited as cstablishir.<'^ 

the 
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tlie doctrine, that the chorlcior of the ship is the'owncr 
pro Me vice. As a general proposition this is Ivirdiy 
denied on the present occasion, 5 ut tlie jjrecise point 
made here is, iliat this case is an exception to the 

If 

general rule, because by the tcinis of this charter-party, 
the appointment of the crew and the na\igation of the 
ship are not transferred to the charterer, but left with 
the proprietor; as to which we have already given our 
opinion. The reasoning in I'allrio and If’//trier imet 
be a})plied to tlie question agitated in it, viz. against 
whom bairati’v maybe conimi‘lc(I. Wlielher anv act 
of the nia-'lei or crew in the pie-t’ii case could be 
barratry as against the coiiimissioners, need not be de¬ 
cided, or event discusst^, upon the point now before 
the court. '^Fhe only cjuestion is, who is to be <-onsI- 
deretl as owner of the ve'^sel within the clniileis iindct 
which the plaintilfs claim, during the time she wxis in 
the service of the C’lown under this charter-party, "W e 
arc of opinion that from the terms of Vie contract, 
and the nature of the service to be performetl, tlie 
Crown is to be ^o considered, and that a nonsuit must 
be entered. 


Dor, on tlie Demise ol' B’iNE and Others, a^niusc 

and Anotlicr. 

I'N ejei tinent on tlie separate demise of li/jne, and 
in another count on the joint demise of JJ'ack 
and LodgCf the defendants, after not guilty and issue 
thereon, plead in I ar at the assizcs a release puis 
dauein continuance, by Ijodgc to the dcleiidaius, of 

this 
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this action, and ail co'sts relating thereto. Demurrer. 
Joinder. And now the question was, wliethcr this re¬ 
lease was good. 
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BoUand,^ who was called upon by the Court to sup¬ 
port the plea, contended that the release was good as 
a bar to the action upon the joint demise ol’ IVadc and 
Lodge. For the pliuntift* in this action is but a nominal 
person, and of this the Court will take notice, and 
also tliat the lessors of the plaintifl' are the only per- 
^soiis concerned in interest; and if so, this being a re- 
lease by one of two joint lessors, is good against the 
other. 'I’liat tlu' lessor of the plaintiff is substantially 
the party, and the only party tt> tlu' suit, was considered 
by Lord ^Jans/ivld in Ad in v. Pai Itn [a). And so per 
Lord }folf(J>) the plainfill' i^ merely nominal, and trus¬ 
tee for the lessor, and if he leh'aso the action, maybe 
committed*, ami aceording to Moore v. Goodi [c) to 
assign his death for error i'' a eontempt. So Payne 
V. Itogers {d), shews that the Court will look to the 
real plaintiir, though he In* not the phiintilf upon re¬ 
cord, as if a landlord sue in the name of his tenant, 
and the tenant release to his prejudice. Now here the 
pluintiir is altogether a fictitious person, and the mere 
creature of the Court. • 


Lord Elleniiorougii C. J. I remember a case like 
this very early in my professional life, wdiero a release 
given by the lessor ol‘ the plaintiir was pleaded. The 
case was argued by Kiih/f l^erjt. who inainhiined that 
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the release ought to have been by the nominal plaintiiE 
I confess I tliought the demurrer well founded, but I 
believe at that time it struck Lord Loughhoroiigh other¬ 
wise. However I still think the objection* a validbone, 
and that tl)e lessor of the pl.iintiiF is not |lie person to 
release. Looking to the record, we must consider those 
as real parlies to tlie action who arc parties upon re¬ 
cord, and the real parties alone are qualified to release 
the action, h'or this purpose the action mus‘ be taken 
with all its conscijuences as it was rcalK pending 
between these })arties. For other j)nroost's indeed we 
treat it, as it really is, a fictitious action [a), but as 
matter upon the recordj it must be taken as if really 
between the parties to it. 


Bai/lcy J. In Aslhi v. Par/, in Lord Man^icld was 
not considering how the matter stood as between the 
parties upon the rocortl, but independently of the re¬ 
cord. But as it regards the record we must consider 
John Doc as the real party. 

Per Cio inm. Judgment for the plaintiff. 


Marryat was Ibr tiic plaintiff 


(*^) Sdl 3 Din 1 . 1290 . 
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Al^t)ETiso^ and Others against Heatij and 

Others. 

^^SSIJMPSrr by the indorsee- apfainsL lh(* defend¬ 
ants as areeptors of ji foiei^ii bill of excfiangc for 
2000/,, drawji by F. //., payable 6-^ day- after sight to 
the order of C. and Co., and iiidorst’d by them to the 
OJxh'r of the Plaintift^^. Plea, general issue. At the 
trial belore J..ord Kl!i'n]tori)t(^/i . 1 . at the Tiondou 
sittings after last Michaelmas term, there \>as a vejxlict 
for tlic jdaintifl's, subject to the opinion of the Court 
upon a case, ^\hieh was this: ^ 

The bill was remitted to the pl^iutilfs, who were i^ua- 
chants in TjOiidou^ indorsed as tijjove, by V. and Co. 
from Malfa^ and the plainlilfs on tlie 2d August 1814 
presented ii’to the defendants, also merchants in London^ 
trading under the firm Heath imA Co., fbr accept¬ 
ance, who refused to jiccx'pt it, and thereupon the })iain- 
tiffs })rotested it foi' non-acce})tance. On the 4tli of 
Ociobci I’ollowing the plaintills sent their clerk to present 
the bill to the del’endanls for payment, and he presented 
it accordingl}^, with a memorandum annexed to it of the 
cxiionce of the protest, anuiimlTng to 17^. 6 < 7 ., and like¬ 
wise of a duplicjite of the jii'ofest amounting to i’]s. 
The detendunt Fiose then said to the clerk, “ This bill 
will be paid, but we cannot allow you foi- a dujilicate 
protest.” 'Po this the clerk answered, that the charges 
were what they considered usual aiid necessary, and tlnit 
he could not receive payment of the bill without the 
charges, without farther orders. The clerk then went 
l>ack to the plaintifis for instructions, and returned to 

X 2 the 
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Whcic the 

hoMcis of a 

foi/jgn bill of 
cxi'liangc, pay¬ 
able 60 clays 
after sight, pre¬ 
sented It to the 
drawees for 
acciptaHce, 
•which btinff 
I eluded, they 
piotes'ed it lor 
nnii-aecept- 
ance, and aftcr- 
wiids, on the 
day when it 
became dne, 
piLSeiited it tO 
the diawces for 
payment, mak- 
in;' a cliarpc for 
the cypences of 
piotcsting it, 
to which the 
diawees said, 

“ 'rhis bill will 
he paid, blit WC 
cannot hIIow 
you for a du¬ 
plicate pi ntest,'* 
and the holders 
refiisi d to re¬ 
ceive pa} ment 
witlmut the 
chdiges, and 
afterwards the 
diawces je- 
vokid their" ‘ 
olfti to pay: 
Held that they 
niiglit well do 
so, lor this did 
not amount to 
an acc< ptance 
of tin. bill by 
the drawees. 
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the dflendants’ coiiutin_£;-house in jy^iout half an hcniry 
wlien the ilefeiulanl Ftirse ^ohl him that since he had 
last called, tlicy laid received .a letter iiifoivniiig them 
lliat ihe drawer of the bill had suspendc'd his payments, 
aiul therefore they could not pay the bill. The plaintiffs 
jiiiei wards again demanded payment of the bill from the 
defendants, wlio refused to pay. If the plaintiffs were 
entitled to recover, the verdict to stand: if not, a non- 
suit to be entered, 

/?{(/lau/yj/i foi the plainfills arguetl, duiL a bill of 
exchange may be accepted by paiol; as if a inerdianl 
say, Leave the bill with me, and to-morrow I will accept 
it; this amounts to an actejitance {<i). Also an accept¬ 
ance may be made after the time a])pointed for the pay¬ 
ment of the bill is paSi; as if after tlu* lime oi' payment 
the bill be shewed to the drawee, and he promise to 
pay it, generally; or if he promise to pay according to 
the tenor of the bill, it shall be a gooil acceptance, al- 
tliougb the time being jiasi it is impossible to pay 
according to the tenor; for it is an acceptance to pay 
presently fi). tSo in the case at bar, the promise by one 
of the defendants that the bill wonlil be paid, at a time 
when the bill was alreatly due, ^^as a promise to pay 
generally, and therefore is an acceptance, lor it is an 
acknowledgment by the defeiulants at that time that 
they had funds in their hands of the drawer sufficient to 
pay the bill. If then the acceptance were once com¬ 
plete it could not be revoked; and there has been no 
waiver of it, as in BertiucJ: v. Dorricn (r), by aftei-wards 
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protesting the bill. And tbe refusal to allow for the 
dtlj>licatc protest -v^is not put as 11 condition tliat if the 
demand were persisted in the bill should not be paid; 
all parties «greed that the bill should be paid, only they 
differed as to the payment of a collateral charge. 
Neither is it less an acceptance because it was made at 
a time when the bill was presented for payment, and not 
for acceptance. 


1815. 
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n^aintt 
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Lord JilLLnNnottoujrrit C. J. fn this case the defend¬ 
ants had, as il were, commenced the work of discharging 
the bill, and were on the very brink of paying it, when 
the subject of the charge for the duplicate protest is 
'started, which causes them to hold their hand. But at 
this time neither of the pafties were treating about 
accepting tlie bill, nor was it ever'inentioned or contem¬ 
plated by them: all that was thought of was the pay¬ 
ment of the bill. If therefore this could enure as an 
acceptance, it would enure against the jilaiii intent of 
the parties. It is undouliledly true that if a merchant 
upon being applied to tin- his acceiitance, uses wwds 
wliich import a promise to pay the bill, this will amount 
to an acce[)tancc; but it is not so w'herc the words are 
used upon a different occasion and with a different in¬ 
tent. Now ill this case all tii»t w'as ever contemplated 
w'as payment, and as to that the dcl'endant says, if you 
will take the amount of the bill it shall be paid, but if 
you choose to insist upon having llic 175., f will not 
pay it. Not one word passes about acce]itaiice, and 
the party unfortunately elects to stand upon his claim 
to the 17s., but for which he would have been paid. 
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Lij 13 lan(’ J. To hold this an acceptance wonkl 
he to hokl it something wh/'ch was ^cvev intended by 
the parlies. 

Per Cnriam, Judgment of nonsuit. 


Il-udci for the defendanty. 


Ft id If, 
yttne 9tli. 


n^RCiKSo againsL Clkaien'Is. 


An iniikctpei is 
not an'.wciablc 
f( r tlie goods of 
hisgiast, whicli 
aiclost thii ugh 
tilt ncgl'gc'xe 
of the gu( t, 
out lit .1 ])i ivdte 
loom III till Mill 
chosen hy tliO 
guc&l foi till 
puHio'C of t \- 
Iiihiliiig i > III, 
ciistomeis Ills 
gO(>(l« fot ■. ill , 
theuse oi ivliieii 
room wd igraiit- 
cd by tin. iiiii- 
kcc|.ci, who at 
the same time 
told the guest 
that thcie was 
a key, and that 
he might lock 
the door, which 
he neglectid 
to do. 


QASf: n gainst an itnikcepcr upon tin. custom of the 
realm lor not &ufely keeping the plaintiff’s goods 
in his inn, per quod they were stolen. Plea, general 
ishiie. At the trial bef()re Itichuids 13., at the Iasi 0.r- 

(i 

ymr/.s/z/jc assizes, iIk' case was that the defejulant kept 
a common inn at 0\Jhrd, and the plaintiih who was a 
liinyun^hani I'actor, and Ir.ivellcil ftn- uidei s, and w’as 
used to lieqiicnt tin* ntn, came there on tht'^i^d ol’iA- 
centhtr^ about two o'clock p. ju., bringing with him tliree 
boxes. Il(‘w'as shewn into tlie travellers' iX)om, as 
usual, and his boxes were di‘]u)sitcd then', but shortly 
al'tciwards lie spoke to the wif(‘ of the detendant, and 
desired to ha\e anotlier room, pointing to it up some 
steps, as he said lie wanted to shew Ins gooils. 'riiis 
was what they called a private room, and the wife told 
him that he might have it, that there was a key in the 
dooj', and that he might lock the door. IJis boxes 
were accordingly rcnifived into tlie room, and after 
dining in the travellei’s’ I’oom, he also went into it and 
drank his wane. In the afternoon, a customer calling, 
the ])laiutiiropened liie boxes, and displayed liis goods, 
w Ilk'll consisted chiefly of jewellery goods, iqion a table, 
am! the customer made some purchai-es. M’hile tliey 
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were thus engaged, the door of the room was twiev 
opened, and a striiTiger looked in eadi time, who beg¬ 
ged pai\lon, and immediately; withdrew and shut the 
door, iipon*which the customer suggesteil the projiriely 
of bolting [he door, in order to prevent interruption. 
About seven o’clock thetigustumer went away, leaving 
the plaintiir packing up his things, and soon afterwards 
tile plaintilf left the room and went out, and ditl not 
rdurn until about nine o’clock, wl>eu it was discovered 
that two of the boxes, were missing. The door of the 
room opeiu'd into the gateway which led to the street, 
and there was a kev in th(* lock on the outside, but 
when the jjlaintid’ went out he did not lock the door, 
nor dijl he know that he ever shut it. The learned 
Judge staled the law to the jury to be thi^, that an inn¬ 
holder was prilllii lacie answerable for the goods of his 
guest in ids inn, l)ut thi},t a guest might by his own con¬ 
duct discharge the innholder from his responsibility. 
And he left it to llie jury to detenmne whether under 
tile circumstances of tlii-N case the Plaintilf had not tlis- 
chargeil the Delendant, and if not, to find the value of 
the goods lost, d'hc jury found for the Defeiulaul. 
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jerx'h mov'ed Ibr a new trial in (lie la^t term, on the 
grounil of a misilircclum; ll>r*this lu' saiil is contiary to 
Califc\ case (a), by whLh it ajijiears llial an innkeeper 
is bound in iavi keep bis guest’s goticls sate without 
any stealing or purltiining, and it is no excuse for the 
mnkeejier to ^ay that he delivered the guest the key of 
the chamber tloor m winch he is lodged, and that he 
left the chamber door o[)eii. 


(•0 ZRep 33 . 
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Dauncey, ond fV. E. Taunlon^ shewed cause, an 3 
amiicd that this action did not lie. For an action lie* 
not in ever} case, against an innkeeper, for goods lost 
at his inn; as if a man be at an inn as a neighbour, or 
friend, and not as a guest, he shall not have this action. 
Or if the gue^t b(‘ robbed by bis own servant, or com¬ 
panion, or by any t)Me whom the guest desires to be 
lodged with him, or if the goods bo lost without any 
fault ot the innkeeper, an attion lies not. And all this 
appears by ('cihic's cjise [a), anti Av the words of the 
writ, which regard laijy cuniinon inns, ^ od such pas¬ 
sengers as are i/i ch'.drfU hospihnifrs, and siich losses 
only, a" hajipen pxt (Irjcclu hoi^jrituloruni arii x'lvimliwn 
siiofum. Now, 1st, tlic })laintifF was not a guest, or 
person /lospi/a/is, within tlic meaning i)f that word; lor 
he had a cliainlur assypied to him at his own recjiiest, 
and not by the assignment of the iniiKeeja-r, wdio, if it 
had been left to him, might liave assigned ‘one more 
sec me; and the purjujse foi which the chamber was 
assigned to liim was special and dillerenl from that of 
an ordinary traveller, vi/. that of es.hibiling his goods; 
anti he also liad the key given liim, and look on him 
the ciiNtod} of tlie goods; in like maimer as in the 
Easi India Onnpnni/ v. PaUrn (/>), iht' eomj)any were 
lield to have taken i)n thehi tlit‘ eiistotly of the ijoods so 
as to tlischaim* the coiiimoii eaiiier. Ant! if a man 
hire a chamber in an inn, t>therw’isc than as a guest, he 
is not within the meaning of this writ (c). liennet v. 
Mrlha (d) only decided that an innkeejjor who re¬ 
ceives a guest with his goods is chargeable if they be 


lost 


{(t) 8 Rep. 

See itfbprc, 877. 


(/)) a Str. 690. 
(rf) j r. R. 273. 
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lost in the inn, though lie had before refused to receive 
the goods. 2dly, Su]i})osin^ the plainlin* in this case 
to have been a guest, yet it is through his neglect that 
the goods v^ero lost; for after being told to lock the 
door, and alter liaving his attention called to the ap¬ 
pearance of the strangers at the iloor, he ought not to 
have gone out leaving the door not only unlocked but 
open. Therefore this is a loss arising I’rom the plain¬ 
tiff’s own fault, and not pro defectu liospilatoi is. 
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Jcivis and ManUyy eoiitni, ii)aint!iiiie<l that the law 
had not been correctly slated to the jury; liu it was 
plain that the plaintilf was living .ind dieting at the inn 
in all respect'- as a gnesl, and it is in consideiatiou of 
tlic benelil which the innholder derives iVoin this, that 
the law' makes him chargeable. And here was no 
special acceptance on the plalntill”s l>art, cither of the 
custody of goods, or of the key of tlu* chamber, 
and it apjiears by Muor. 78. that the Delendant could 
not discharge himself by tendering tlie key of tlu; 
cbainber to his guest, nor according to 42 j 1. («), 

11 II. 4.45. (/A, even if he had delivered the key to him. 


Lord Ellemiokouoh C', J. I cannot see any thing 
to impeach the propriety of thk' verdict. Perhaps the 
liicts of the case might have been commented on more 
at large, and most probably the learned Judge did 
conmicnt on them at the trial to a greater extent, and 
more completely using his own province, and less de¬ 
volving it on the jury, than appears by the limited 
statement of a report. But tlie question here is whether 


l^y) trid. pi, 41. 


(,j) £ro. Abt. Adtoit s. t U Cau, pi. 15. 


the 
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the jury in fjiidiDg tliia have not rightly ex¬ 

ercised tljeir piovince. Jsow the <!itiv\ obliges an inn¬ 
keeper to keep tJie goods ol“ persons coining to his inUf 
causa hos])itiiiKli, sately, so that in the language of the 
writ, j))o (IcJeitH ho$piiutuus /lOijiUiOus duinmim non 
cx'cniai vllo modo. And J do not say that if the goods 
be stolen from the inn, it is not priniu facie to be taken 
as happening througli the fault of the innkeeper. But 
ther^ can be no doubt also that there may be circum¬ 
stances, as if the guest by his ''wn neglect induces the 
loss, or introduces himself the jicrson ‘vho ])niloins the 
goods, ^^hlcll form an exception to the general liabilit}', 
as not coining within the words pro defectii hospitaloris, 
and under such circumstances the plnintiir shall not 
complain of the loss. Now let ns first consider whether 
the plaintiir eame to this inn eausa hospitaiuli, and 
adly, wliether by bis eoiuluct he <lid not indnee the 
loss. It does not appear whether he liatl a sleejiing 
room, but we may, 1 think, pn'sume that he Inul, a})art 
from tile travelleis’ n»oin: but he desires to have a 
private room up some steps, in order to shew his goods. 
Now an iimkeejicr is not bound by law to find shew 
room'- tor his guests, but only convenient lodging rooms 
and lodging. As to what is laid down in (V/Z/ye’s case, 
respecting the delivery of the key to the guest, it ])lainly 
relates to the chamber door in whieh lie is iuilgctl. 
And 1 agree that if an innkeeper gives the key of the 
chamber to Ids guest, this will not dis})ense with liis 
own care, or discliurgc him from Ins general re.sporisi- 
bility as innkeept r. But if there be evidence that the 
guest accepted the key, and took on himself the care of 
bis goods, surely it is for the jury to determine whether 
this evidence of his receiving the key proves that he 

5* did 
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did it aniino custodicndi, and with a purpose of exempt¬ 
ing the iiiiikecpej-, of whethei; lie took it merely because 
the landlord forced it on him, or for the sake of secur- 
ing greater privacy, in order to prevent persons from 
intruding thcnisclves into his room, 'l^'lie cases shew 
that the rule is not so inveterate against the innkeeper, 
but til at the guest may exonerate him by his fault, as 
if the goods are carried away by the guest’s servant or 
companion wiioni he brings with him. For thus it is 
laid down in Cahje's ease, “ that if the servant of the 
guest, or he who comes w'ith him,.or ho whom ho de¬ 
sires to be lodged with him, steal or carry aw’ay the 
goods, the imikccjier shall not be charged; for there 
the iiuilt i^ ill the guest to have such coinjiaiiiuii or 
servantwJiicIi shews that for such dainago as is 
occasioned by tlic misconduct of t\j[e guest, he shall not 
be entitled to coriijilaiii or to have any recompcnce. 
Now what Is the eonducl of the plaintiff in this case? 
The iniikeepia not lieiiig bound to find him any more 
tiian lodging and a convenient room for lelresJuneiit, 
this does not satisfy his object, hut he iiupiires for a 
third room, for tlie purjiosc ol exjiosiiig in it his wares 
to view, and of iiitroiliiciiig a nimibcr of jiersons, over 
whom the innkeeper can have no clicclv or control, and 
thus, as it seems to me, for a pilrjiO'C wholly aJieiie from 
the orilinar^" purpose of an inn w hich is f/d haspitandos 
Jiamini’H. I’herefoie the care of these goods hardly falls 
within the limits of the defendanrs iliit^ as an imikeopcr. 
Besides after the circumstance relating to the strangers 
took place, which might w ell have awakened the plain¬ 
tiff’s suspicion, it became his duty, in whatever room 
he niiglit be, to use at Ieu‘>'t ordinary diligence, and par¬ 
ticularly so as he was occupying a chamber lor a special 

pur- 
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purpose. For in general tliough a traveller wlio resorts 

to an inn may rest on the protection which the law casts 

around liiiii, yet if circunistances of suspicion arise, he 

must exercise ordinary care. It seems to'me that this 

room was not merely entrusted to the plaintiff in the or- 

( 

dinary character of a guest frequenting an inn, but that 
he must be understood as ha\iug taken a s})ecial charge 
of it, and that ho was bound to use ordinary care for the 
safe keeping of hi& goods, and that it is owing to bis neg¬ 
lect, and not to tlie fault of the innkeeper, that the loss 
lias happened. And tins was a quoi^m which it was 
proper to leave to the jury. 

Lk Blanc . 1 . I agree with nn' Lord that there 
ought not to be a new Irial in this case. We must 
take the facts from the report, and also that the Judge 
stated to the jury t^iat an innkeepi’r was resjionsibJc 
to his guest for the safe custody of his gootls, but that 
the guest might by his own conduct discharge the inn¬ 
keeper from that resjioiisibility. I'he only question tlieii 
is, whether the jury weie justified under the circum¬ 
stances of this ease, in finding that the guest had so 
dischaiged the innkeeper. Then* can be no doubt as 
to the liability of an innkeeper, to look to the safe 
kce[)ing of every iiersonV goods who comes to his inn 
as a guest, and negligence w'ill bo imputed to him, 
where the loss is not to be ascribed to any othei’ known 
cause. Now in this case the plaintiff came originally 
as a guest, and was shewn into the travellers’ room; 
but it is a material })art of this case that he afterwards 
applied to the iniikeepci for a room for another puiposc, 
and not in the character of a guest, but for a particular 
room in which be might shew his goods. The inn¬ 
keeper’s 
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keeper’s wife’s assent to this application is accompanied 
with that whicli is equivalent to telling him, that he 
must take charge of it; for she says, You may have the 
room, there is a key in the door, ami you may lock it. 
Surely this was equivalent to saying, I will let you have 
the particular room you have fixed upon for shev^ihg 
your goods in, but then it imisl be upon condition that 
you take the ciistoily of it yoniself. If he had de¬ 
clined this condition, might not tlie wife liiirly have 
refused to let him have the room for sliewing his goods? 
But he says notliing, but lias his lioxes moved into the 
room, and afterwards they are stolen out of it, el^Srlyin 
consequence of tlie door being loft open. It seems to 
me that this is consistent with ^le principle of law laid 
down ill Cal lie's ease, and other cases, for the place to 
which that piinciple was apjilied not a room which 
the guest has seloelcd for some particular purposes, but 
the chamber in which he is lodged as a guest; and 
there it is certainly true that the innkeeper is not ex¬ 
cused ])y saying that lie doliATred the key to tlie guesf, 
and that he left tlie chamber door open. This may 
well be, and yet in tliis case, Avhere the guest applied 
for the room for a dilferent purpose from that of being 
lodged there or entertained, the innkeeper may not be 
responsible. 1 think therefore the jury were justified 
in determining that ho received the favour cum oncre, 
that is, that he accepted the chamber to shew his goods 
in upon condition of taking his goods under his own 
care. 

Bayley J. I agree that the verdict was right, and 
that any other w'ould have been wrong; inasmuch as 
the plaintiiF has by his own conduct superseded for the 

time 
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1815. time the obligation of the innkeeper. The plaintiff 
applied for a room to t exhibit his jroods in, and 

■ Buftohss ® 

not for any purposes as u guest: the nystress had a 
Cm MEN IS. refuse complying with the application for such 

a purpose, or she might grant it .wb mexh, and upon 
such terms as she might think proper to pi*cscribe. It 
appears that she did prescribe terms, and the plaintiff 
accepted them, for she told him, lie might have the 
room, that there was a key, and he might lock the door; 
and he assents, because he d'oes not object to these 
terms, but takes the room. That f think implied an 
obli^^ioii upon him lo lock the door of the room, 
when he left it, or at least to make some communication 
to the mistress, that slu,* might know when her liability 
was to revive. For after a person has specially taken 
his property into hU own care, it is but reasonabh*, if he 
means to charge the innkeejier upon his responsibility, 
that he should apprize liim of it. This then is the case 
of a person at an inn who requests a chamber for a 
special ])uq>ose, Avhich re(|uest is granted u]H)n a con- 
, dition to which he must he taken to have assented; he 
removes into the j’oom with Jiis property, wliich he has 
taken under his own custody, and afterwards leaves the 
room unprotected, and without making any communica¬ 
tion to the innkeeper, which might have juit him on 
his guard as to the ju otcction of it. 'Fo hold in such a 
case that the defendant is liable, would be to make him 
liable not for his own negligence but for the negligence 
of his guest; for grosser negligence can hardly be 
stated; and it would be to enable the plaintiff to take 
advantage of his own negligence, which has been the 
sole cause of the loss. 


pAMPIKK 
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Dampieh J. Upon the facts of this case, anti the 
law resultiiifF from iC5 if it hail boon distinctly laid down 
to the jury, I should have no diiriciilty in saying that 
the verdict was right, liuleed the jury could )iot have 
arrived at a^niore proper conclusion. My only doubt 
has been whotlier, from the concise manner in 'l^l)ich 
the learned .ludge sunimed up, as it a])pears by the 
report, the law was so fully laid down as it might have 
been. It might have been inoro distinctly stated to the 
jury from Cnlyc's case,,that the innkeeper was not dis¬ 
charged by the oiler of a room, fyr lodging the guest, 
wdth a key to it, unless the guest assented to tlit» oiler, 
and was content to take the custody of his own goods, 
and discharge the imjkee[)er. lint as I think that if 
the law had been luoix* distinctly staled, the jury ought 
to have come to the same conclusion, it w'ould be 

m 

useless to send the case to another trial. 

Rule discliarged. 


The King against The Inhabitants of 
Lambeth. 

PON apjical, the Sessions iliscimrged an order of 
two justices for the removal ol' Elizabeth Pinnegar 
and her children from St. Mary Lumhrth^ Sumy, to 
East Garstou, lioks, subject to the opinion of this 
Court, on the fl)lIovviiig case: 

The pau})er’s husband was hired by one Wroughton 
at eight shillings per week, and tXk'o guineas for the 
hatvest, to tlo any thing the gardener should set him 
about; and under this hiring he seiwed four years in 
the parith of Chadiesworth, and slept upon the premises 

of 
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of Wrougkton. The sessions were of opinion that the 
pauper thereby gained a ^ettlclneni in Chadlesworth. 

Lawes and JSarroW^ in support of the order of sessions, 
endeavoured to distinguish this case froni,i?c.r v. Dod- 
dei'hill («), in this particular, that here was an agree¬ 
ment for a gross sum to be paid lor the harvest, and 
not merely, as in that case, for an increase of the 
weekly wages in the harvest month. And for the 
harvest imports for a consolidated jvuiod, at least ar 
long ns a month, lor which jicriod thcLC wages are 
reserved, which is inconsistent with the notion of a 
weekly hiring; anti therefore this case falls within the 
principle of Ilex v. Hamprestoiu {b) 


But per Lord JJi-lenhohouoh C. J. It does not 
distinctly appear whether the two guineas were to be 
paid dc invrementoy or wei’e to cover the Whole harvest. 
All that appears is that the hiring being by the week, 
the parties conteniplatetl that pos'sibly it might last 
through the harvest. 

Ver CtiriuTiii Order of Sessions quashed. 


Nolan was against the order of sessions. 

# 


\a) Ante, vol. lii. 243. 


(i) s 205. 
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ies.i»fons upon appeal confirmed a late piftde fo? 
the relict of the poor of the parwh ot Sallwood in mnt4 bf 
itrw/, by which JV. Bradfmd A^aj> assessed as the occu- 
pier of the small canteen in JFIj/fhe Barracks upon the Jf |*|Jf 
Slim of ^0'?/. I ;s. subiect to the opinion of this Court. , 

,» . . buijflmjEs, Aiid 

upon a case stated, which in sub'^tance was this; ^ also the farther 
By indenture of the 2is.t o£ September 1813, between fortftcprm- 
three of the tiommisionors foi the affaiis ofbariaeks, of 
the one part, and )V. JBradfof dot the other, the comtnfl^ 
aioueis in considei ulion of the lents, covenants, &c. cn p«>vt»K>nim 
the pait of Bradford to be paid and performed, &c. usuaily^dlS., 
dcniUed to Bradford, and Bradf&d did thereby take po^weroTdll*^ 
of them the building 01 apartments called the small 

agrgregate sum, 

canteen in Hythe barracks m the county of Kent, to ^Mheld'obe 

, , , , , , - ' , one entiro rent 

hold the said canteen as sucli tor one year only, com* forthecanteroi 

inencmg from the 30th ot September 1813, provided 

the said barracks sliould be so long held by goverii- t'he**** 

ment and used as a bariack, and to pay for the ^ame, poorabocenpter 
• f r f 1 1 111 the cantced, 

the rent or sum or 15!. for the said canteen, biuldingb, m revpft«.t ®f 

and appurtenances thereunto belonging, and aho ihefur - 

ther sum oj ^loLfor thepwile^e of usins, the sarnt as a 

canteen, and selling therein promstmis, liquors, and other' 

orHcles usually sold by sutlers, making together the sum 

of to be paid dear of all deductions by tour 

e<]^uidl jpayinents, or a propoitional pait of the said^rent 

god of money for so much of the year as the said 

barn^and cantcen%hould be continued as such (incase 

the said bfu^raek and canteen should not be so continued 

imtU end of the term) to be calculated up to the 

Voilm Y day.t 
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da)Ft.0f sudi ccmtJnuancfi', and the sum for rent and tlie 
sum due fdS* such privilege as afSreuud to be added 
tocher and to be recoverable in one sum» as rent, by 
distress or otherwise. And Bri^foi^d covenanted to 
observe the orders of the commissioners for the r^ula- 
tion of the barracks and canteen, &c., and that lie 
would not allow any beer or liquors, &c. to be carried 
out of the canteen except to commissioned ofEcers. 
And in case he should quit or be removed from the 
canteen before the expiration of the year, the commis- 
loners might calculate the proportion of icnt, and also 
of the sum payable for the privilege of using the can¬ 
teen as such due up to the day of such quitting or 
removal, or any preceding day, and add the same 
together, and might thereupon immediately distrain for 
ike whole of such sum as rent, and proceed in like 
manner for such sum, and for the procuring thereof^ by 
sale of the goods so distrained or otherwise, as if the 
same had been reserved and payable on such day, 
although it might be in the middle of a quarter, and 
might also nevertheless enforce the payment of the 
remainder of the rent, and the sum of money payable 
for the privilege of using the canteen as such for the 
said year, from Bradford under the indenture, and 
under the penalty thciein contained; and no trade or 
occupation other than that of a sutler and canteen 
keeper should be exercised in the canteen; for the per¬ 
formance of all which covenants, &c. J^ratford bound 
himself and heirs, &c. in a penalty. Under this ibdeu- 
turc Bradfot^itnUited into possession of the danteen, 
and carried fill the trade jf a sut^r there, at the time 
of making the rate, and was licensed by the jus¬ 
tices of the peace, and by the officers of the excise, 

. IT to 
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to^tetaU iJe, &c« and i^itituoDs liquors, in the'cant^t 
iu the ^me nianndr, and uqder the ^me regulations as 
other publicans. The annual value of the premises 
without the privilege of sellipg provisions and liquors 
is It/. 5t. /ind with it is 393/. 15s* Personal chattels 
and the profits of trade are not rated in tlie parislu^ 
The question was whether the rate ought to be on 
the larger or the lesser of tliese two suras; if upon the 
larger the rate to stand, if upon the lesser the rate to 
be amended accordinglvi. 


(T 

il&i^ 

tllcXiNn 

&K4»rasi>, 


Taddy and Berenst in support of the rate, argued that 
the wliole sum reserved by this iiulontiire was substan* 
lially a rent, and that the reserving it dtvisim in scver.al 
pftrt9> as if the one were unconnected with the other, 
Was only a colour to avoid this assessment. But the 
Court will look to the substance of every deed and not 
to the wording only, and it it appear in this case that 
the Defendant is a bcneliciul occupier to the extent to 
which he is assessed, will confitm the rate. Now the 
taking of this canteen is like the taking of any other 
public house, or tavern, the rateable value of which is 
to be estimated by reference to its locality, its good will, 
and the licence which belongs to it; that is, by com¬ 
bining all the things which tend to give it one entire 
value, and not by separating the mere value of the 
house or building from the rest. And upon this prin¬ 
ciple it was determined that the profits of a weigh- 
ing (a) or a carding {b) machine, might be taken into 
the account in rating the value of the building. If it 
ahould be objected that the defendant’s ocenpation w'as 

(«) R(k V. St. NiiMatf^imciUr, C4IJ. t 6 i, 

(i) Atv V. CM. a66. i T, A 7*1. 


for 
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for the exercise of a public duty) ^id therefore he is 
not rateable; it may be anSwered that if he also derive 
any individual benedt from it he is rateable, Tlius the 
gunner at Seaford[a) the comptroller of CkeUea Col¬ 
lege {b)f the ranger of a royal park (e), and the com¬ 
manding officer at Portsmouth barracks (rf), were held 
rateable. Nor can it be fairly^ said, what the deed 
seeks to have said, that this privilege of using it as a 
canteen, &c. is but a personal privilege, and therefore 
not rateable in a place where matters of personalty are 
not rated. For 1st, it is a privilege of using ic as a 
canteen and selling liquors therein, and by the deed 
the defendant covenants that lie will not allow any 
liquors, &c. to be carried out of the canteen, except to 
commissioned officers; so that the privilege is strictly 
local, being confined to the canteen. Next, it is plain 
that without a licence from the justices, the privilege 
could not have been exercised at all; but the justices in 
granting their licence, license the house as well as tiie 
person, and would not do well to grant a licence, if they 
disapproved of either. The form of the licence itself im¬ 
ports locality, it is “ to A, B. at the sign of—or at the 
canteen, &c.;** and the stat. 16 G.2. c.8. s.io. pro¬ 
hibits the granting of licences to any person except 
such as keep taverns, or ale houses j and by stat. 26 G, 2. 
C.31, s.3. no licence shall iutitle any person to keep an 
ulc bouse in any other place than that in which it was 
first kept by virtue of such licence, and such licence 
with regard to all other places shall be void. Where- 


{1) Ktx V. Hvrdis, 3 T. H. 

(. 'J £y/e V. Smaltj/MC, 3 Hun. 1059 
< () l^rd Bute V. Or/^^/Z, 1 7 *. Jt. 338. 
{d) Bex ». 'lenott, 3 EaU, 506. 
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fore the defendant in this case is rateable in th6 larger 
suifj, as for the valiie of this canteen, with the privilege 
annexed to it, of which he w the beneficial ocettpier; 
in like manner as the lessee of an ancient mill, at which 
all die inhabitants, &c. ought to grind, would bfe 
able for the* value of the mill with the suit annexed. > 

Bolland and Boteler^ contra, principally relied on 
the distinction between things real, which are fixed, 
and caifnot be moved from their place, and things 
personal, which are moveable, and attend the person 
wherever he goes. And they said that the privilege 
granted to the defendant by this indenture was of the 
latter sort; and so this case differs from the cases of 
the carding and weighing machines, which were each 
of them more or less considered as nIHxed to, and con¬ 
stituting a part of the freehold. 

Lord Ellxnbohough C. J. I cannot look af the 
reservation in this indenture in any other point of view 
than as a mode wliich the parties have chosen of 
dividing the rent. For it is in substance but one 
entire rent payable for tlie occupation of a real tene¬ 
ment, and for the enjoyment of the advimtages belongs 
ing to it. From its vicinity to the barracks, it of 
course would attract to it almost all the custom of that 
neighbourhood, and this is the incident to tlie property 
which renders it valuable. If this could be separated 
from the value of the tenement, and the rent distri¬ 
buted accordingly, "we should henceforth never see a 
demise of any public house in which tliis form of distri¬ 
bution would not be observed; the lessor would let the 
tenement at the bare rent which it was worth, and the 

Y 3 privilege 
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jDrivil^e of darrying on the trade at a s^araie 
independent rent. And this woulcf be a Receipt for re¬ 
ducing the annual value of the-tenement to a mere 
i^hadow. But we must judge of* things as they 
n^ly. arc, and not as they may appear to be; and 
therefore we are to consider'%ere whether this be not 
substantially one entire rent in respect of one entire 
subject, though artificially divided into seveitil pay¬ 
ments. Now it does appear to me that this is as much 
a profit ap})urtenant to the tenement arising from its 
local situation, as was the profit of weighing or 
carding machine, to the tenements there rat^.d. And 
it has not been improperly likened to the case of a 
spke mill, which is let at a higher rent, because it has a 
right to the sole multure of all the corn and grain in 
the neighbourhood. Can it be doubted that this would 
form a part of the rateable value of the mill itself? 
Therefore I cannot consider this reservation distribu-^ 
ilvc, where it is in truth in respect of one entire taking 
of an entire thing with the benefits incident to it. It 
seems to me that this defendant is rateable, not only in 
respect of the 15/. reserved nominally as the rent, but 
also in respect of the farther sum of 510/. 


Le Blanc J. As I understand it, the rate is im-t 
posed upon the defendant as occupier of this canteen, 
for which he is rated as upon an estimate that its 
annual value amounts to 393/. 155. The case states 
that the commissioners of the barrack board demised to 
him this canteen, at a rent of 15/. for the canteen, and 
also the farther sum of 51 ol. for the privilege of using 
it as a canteen, and selling in it provisions and liquors 
^nd other articles usually sold by sutlers'. And the 

i question 
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question for our opinion i$ whetlier he ought to be 
rated in respect o¥ ill, the reduced proportion of 
the sum of 15I. or in respect of 393/, 151. the same re^ 
duced .proportion of the aggregate sum of 525/. wh^icfa 
is compounded of the two sums of 15^. and 510/;^]^ 
served by the lease, llow iu this case I cannot but 
consider, notwithstanding the division of the rent into 
two parcels, that this canteen stands precisely on the 
same footing as a public house; that is, it acquires a 
value from its situation and from its being fitted up in 
a manner calculated to answer the purpose of a public 
house. It is quite immaterial whether the rent which 
is paid for it is divided into separate parts, so mucJi 
for the house, and so much for the privilege that it 
enjoys, if it be a rent for one entire canteen. And the 
party is not rated in respect of the profits of his trade 
but only of the rent which he pays; and this, at the 
reduced ratio according to which the other property in 
the parish is rated. 
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Dampzer J. Although the rent is divided in one 
part of the lease, I find in another part that the whole 
is carefully included under the power of distress. 

Per Curiam^ Rate confirmed. 


Y 
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^me lolh. 


Mtodatnus 
does not lie to 
restore the clerk 
and treasurer of 
the fcuardrans 
of the poor of 
St NrMai, 
JRnheuer. 


The King against The Guardiviiis of 4he Foof 
of St. Nicholas, Rochester. 


U’PON a rule nisi obtained the last term td rcstore^ 
one Pratt to the office of clerk and treasurer of the 
guardians of the poor of Saint Nicholas^ the cade, a^ 
stated on the affidavit of Pratt, was this: 


By stat. 49 G. 3. c. 40. (local and personal) for the 
better assessing and collecting the poor and other 
rates in the parish of Saitit Nicholas, Rot hipster, the 
churchwardens and overseers of the parish with thirteen 
persons are appointed guardians, out of which six are 
to go out of office every Ra'ttcr, and others are to be 
chosen in their place, apd in the place of such as should 
die 01 remove out of the paiidi. In this body are 
vested tlie rights and powcis of churchw-ardens and 
ovcrsecis with power to seven of them or more to 
nominate a treasurer and clerk to the said guardians, 
such treasurer and clerk to be resident in and rated to 
the poOS of the parish. And the guardians are to taltc 
security fc^ the faithful performance of his office, and 
to allow him §ych salary as the seven or more should 
think fit. The are to make rates, to be 

received by the collector‘»od paid over to the treasurer 
or such person as they shmJ^^ appoint, and the treasurer 
is to pay such sums as he shaSl to such persons 

and in such manner as the direct. And 

the guardians are to be sued name of their 

treasurer. Immediately after the p assing of this act in 
1809, Pratt was appointed clerk, and,\’*^ 1810, treasurer, 

J2 ' without 
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without limitation a« to the duration of either office, and 
he continued to act te such untililfurc/i x 3 i 5 , when, in 
cohse^umce of some disagreement between him and 
the guardian!, it was resolved by the guardians that the oT 
offices of treasurer and clerk were incompatible iti'* -^roous rK»,' 
the same person, and anc^hcr person was appoint^ 
trei^su^er, and it was also resolved that it was proper 
to desbt for the present from Oie appointment of any 
father officers, and notice was given to Pratt, signed 
by eight guardians, to gender his account, and pay over 
the balance to the new treasurer, and deliver iij) all his 
books, &c. to the guardians. 


And now the question was, if this w'ere an office for 
vvhich a mandamus lies. * 


Marryat and Holroyd, who shewed cause, contended 
that it was not; for the body which nominates to it is 
not a corporate body, but is merely added to, and is as 
fluctuating as the parish officers themselves. And what 
more is their clerk than a vestry clerk, for whom a 
mandamus lies not (u); or their treasurer than a com¬ 
mon banker, out of whose hands the funds may be 
withdrawn ad libitum ? Ho has no freehold, neither is 
entitled to any fees, but only tq an allowance at the op¬ 
tion of the guai’dians, which may be either a penny or a 
pound.' And if a mandamus lies for this office, by the 
same laile it would lie for the toll-keeper of every turn¬ 
pike gate appointwl by the trustees. 

Moore contrA, argued that a mandamus lies in this 
case; for the statute denominates this person an officer, 

■ (a) Rex V. CNirdmtrdem of Crcyd»ti,s T.J?. 713. 

and 
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I 

and the thing an office, and it is required of -h^^'to^ 
give security, and his appointment is without Iftoitotion 
as to time, so that he is not removeab^ 96 

gessetit; in the same manner as i^ a ^$i|ioraU<m arato^ 
choose a town clerk generally, it shall be for hit life, (a)^ 


But per Ci(fiam»{h) If this were a corpoMte^t^ffice, 

*{* ■1^ *' 

and the appointment were general, it would be ^pferent 
but this person is only a servant to a fugitive body. 
And the Court will look to the, nature of the i^point- 
ment, which in this case it would bt inconve|^ent to 
consider as a permanent one^ for his sureties may die, 
$ind he may be in tottering circumstances. 

Rule discharged. 


(i"' Dtghtot's case, i yeut. 8z. 

(>> Lord J^lUnifrou^, C. J, left the Court during the ATg'imeiY* 
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!lhe Justices of the West 

r* , ^ Hiding of York. 

order of removal from a township in the West 
to the parish of Savit Luke in Mid^esex, 
ytfM daWd on the 3d of Januaty and executed oh the 
13ith, and the Epiphany sessions for the West Riding 
were holden on tlie ifith. The parish of Saint Luke 
did not appeal to those sessions, but offered to appeal 
at the Eastci' sessions in April, when the justices refused 
to r«5eivc the appeal. 

A rule nisi was obtained ^for a mandamus to the 
justices to receive the appeal, on the ground that the 
order was executed too near the time of the Epiphany 
sessions to make it practicable to appeal to them, con- 
i^idering the distance of the parish of Saint Luke irora 
the place whore those sessions were holdcn. 

Alderson, who shewed cause, contended that there 
was time for the parish to have entered and respited 
their appeal at the Epiphany sessions, which was all that 
could be required of them, and he cited Rex v. Justices 
of HeirJonhhire.{a) But granting that they were not 
bound so to do, yet they ought to have come prepared 
at tlie next session> not only to enter, buc to try the 
appeal, and ought to have given notice to that effect 
to the respondents, w'hereas they gave no notice, and 
were pot in a condition to be heard, but only to enter 
^n 4 respite their appeal at the Easter sessions. 


1815, 


Junt xotb, ■ 


When* an order 
of remonl 
. Jnem atown> 
TirhUrt 
to pati,b in 
Midilmis wa* 
c\i cuttd f>n the 
I*'hoi ygniuryj 

and ha rerk- 

shtre JEptfthany 
sessions were 
holden on the 
x8tb, and the 
pariih did not 
apptil until the 
Eister si Siion;, 
wlicii the jus¬ 
tices rclused to 
reieive the ap« 
ptal (hiN Court 
would not grant 
iw|ndi*damiii to 
tntf justices to 
receive the ap. 
peal, it appc 4 t>^ 
i"g that 
appLlhints-wett 
not ready 
to enter and 
try their appeal 
at the Eatier 
sessions, but 
only to enter 
and respite. 


(j) 3 T. It. 504. 


Gurney 
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Gurney contr^ the ground on wkjch the,, 

justices refused to-receiii#hthe appeal, that‘it’%as 
oiit of time, and not on account of the objedpob last 
stated; and he farther insisted that .^^^ppeliants were 
entitled to ask to -enter and respite their app^l^jfpr if ki’i ’“ 
appeal to the next practicable sessions is ah apfieal to 
the next sessions, it is so with all its consequeHc^^one • 
of whillph'ls that th(* appellant has a right to hayuP^ad> 
joumed to the following se.isions, if it appear that notice 
has not l>een given. 


IjE Blanc J. (a) -We do not think that the'pajrish 
were entitled strictly to pass over the first sessions j but 
if they had done at the second as much as they ought to 
have done, the Court would have relieved them. I’hc 
parish might possibly have gone in the first instance to 
the Epiphany sessioiys, but they have not done this, 
and have also not placed themselves in a situation to be 
heard at the second sessions; the Court therefore do 

not see a sufficient ground for granting the mandampi^ 

'' ' •> ' 

t 

Per Qurianiy Rule disc^farg^. 

(}) hn\A Eilfihircui^h L J !i ul krt tlie court. .. 
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T against Fasman. 


* 1* 

JUDGMENT against the defendant and two others 
;-f|!joint warrant of attorney, by the three; and 



fj. (S^^dnst the defendant only, reciting a jij^p^ent 
against,him alone; under which his goods were'taken 
and sold, but before the sale^ he became bankrupt. 


,y 

- , 


iVtdiUsdnt 
Jtmt l4tR. 

The CoHit f«- 
fused 10 aliow 
pUiniHr to 
amend a fi. f». 
Whm' the de¬ 
fendant bad be • 
come banktapt 
before tale ol 
tiie goods taken 
under it. 


now moved to amend ^he fi. fa., by making 
it co2ifi>rmabic to the Judgment. 


• f *. 

J^xves opposed the rule, in the first instance, and 
said at the same time, that h^ was uistructed to move 
to .set the writ aside for irregularity. He said that as 
a bankruptcy had intervened, thetourt w'ould not now 
periuit the •amendment, and that by setting aside the^^. , 
writ, the property would vest where it ought, in the 
asSign^s; and he cited Pan's v. Wilkinson, (a) 

V ■' 

/ ^ « 

. <' CiaiUMod answered, that in the case cited, the 6ourt 
Inclined to allow the amendment, but that it 
would not answer the plaintiff’s purpose. 


iX^rd EllenboroCOh C. J. The Court would not 
give the plaiiitiif leave in that case to amend to the 
prejudice of the rights of tliird persons; and I am 
n6l aware of any case in which they’have so done. We 

Iff' * 

ikffe very unwilling at all times to interfere with -the 
riglitaf''of parties which have accrued by bankruptcy. 
Il^Ms/case not only the recital but the mandatory part 


(«' 5? 7'. 77. 15 •5. 
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of the writ mwt bec ^^nded.. Had theap^j^^M^ 
' been made earlier we m^t have tieen"i|gel4^,te'|b^ 
to it, but without some authority to mrrant iti I thmk 
it would be going .too far in caffii^ to 

allow the amendment* 

,4 , 

Bampier J. The plaintiff’D own mistake l^i^es ic 
necesHAry for liim to come to the &vor of the Courts 
which might have been extended to him, if the., rights 
uf third persons had not intervciwidi 


Per Ci^fiamf 


Tlulc refuseih 


June 14th. 


Affidavit of 
«Icbt, “ tiut 
Jefendant it 
indebted to 
plaintitf in 
6000/ upon a 
bond, bearing 
date, &C. and 
made tnd en¬ 
tered iiuo by 
defendant 
to plain ttffi 
in the penal 
sun* of *5,000/.' 
without slicw- 
ing the C’n h- 
tion of lilt 
bond, IS ii'sut- 
feient; and the 
Court distharp- 
ed defendantott 
eunimonbail. 


BosAN(itJET and Others, surviving Partners, Sec* 

Ql^ainst Fillis. 

defendant was held to bail upon an affidavit of 
debt, which stated that the defendant is indebted 
to the plaintiffs in the sum of 6000I. upon or by virtue 
of a certain bond or writing obligatory, bearing date on 
or about the 19th oijune 1812, and made and entered 
into by the defendant and his then partners, IV, C. and 
M, T, jointly and severally to the plaintiff) and their 
late partner, in the penal sum of 25,000/.” And upon 
a rule nisi for discharging the defendant on common 
bail, 

Puller and Bdland shewed cause and admitted, ae«« 

I 

cording to Hatfield v, Li'iguard (a)f that a party Can¬ 
not be held to bail for a penalty; but here they said the 
defendant is not held bail for the penalty, btt^'^ a 

(4) 6 T. ILiift 


much 
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<a- 






•'M'# 


niQdi^JIls imil, which may he taken to be the sum 
Mc£[^^or ai' all ev(Snt6 it i^ilstinct from the penalty. 


Off 
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■’^Xor^^Elis^pImo^OH C J. referred to ff7ld^ v, 
and said, that here it did not appear eilmt 
was the condition of the bond, though the affidavit by 
usin^g^^term penal sum, imported that it was upon a 
conditii^ of some sort: non constat, it maybib 
conditioned for the performance of covenants, and tlie 
Court are not to draw, any conclusion^ but the plaintiffi^ 
ought at their peril to shew it. 


B 09 AH<IVET 
ffpifist 
< Fib^is. 


Le Blanc J. Consistently with this affidavit, it may 
be a bond for securing the performance of covenants 
and agreements, upon whichf the plaintiffs cannot hold 
Uie defetidant to bail without stating breaches, and how 
much they are damnihed. 

r 

PiT CUriam, Rule absolute. 


Gijiffd was in support of the rule. 

* (a) % F.jstt 4C9, 


Baskett as[aimt Bari^ard and Another. 


U''ednttd^f 
^unt Z4th. 


TTPON a rule nid for leave to take out execution Leave reftued 
notwithstanding the allowance of a writ or error, cation notwith* 
upon the ground that the writ of error was for tlelay, Jferwr^ whete 
one affidavit in support of the rule stated that p^aJ^bntMlat 

tlic declaration 
of tlicdi'fcndanC 

thst he WOvld sue out a wiit of eiror and delay plaintilf. was m ide before any action 
peadingr. All affidavit to giouiid a rule for leave to take out execution notwithstanding 
a writ of trror may be sworn bcfoic judgment signed. 

. (one 
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(oiie of the defendants)'conversed with the dibpopieiit 
on the subject of the plaintiiF^s demand, ’and'adikitte» 
it to be a just and true deb^and desi^|d him to get it 
compromised, and declared that if the plaintifi’ did not 
consent to get it compromised, he would sue out a writ 
of error and delay him for i i months, or put hhn to as 
much expence as possible; but the affidavit did not 
give “kny date to this conversation. Another affidavit 
stated several conversations belbrc and after interlocu- 
tory judgment, and that Jones oiFered a cognovit for 
the debt payable by instalments, and said thkt if the 
cognovit was not accepted he would biing a writ of 

•4>- 

error; but this part of the affidavit as to the offer of the 
cognovit, and the saying he would bring a writ of 
error, was denied by the affidavit contra, though it was 
admitted by it that tjicre had been several interviews in 
which Jo7ics had endeavoured to Compromise. But no 
answer was given to the first affidavit. 


Moi'ryat who shewed cause opposed the reading of 
the first affidavit because it was made too soon, being 
a worn before judgment signed. 


But per Curiatiif the party may be indicted for 
perjury upon it: and per Bayley J. an affidavit to sup¬ 
port a plea in abatement may be made before declar¬ 
ation. (a) 


Marryat, then objected that this affidavit gave no 
time to the conversation, which was material. 

Casberd contra, answered that it was enough that 
the affidavit shewed the conversation to relate to tbc 


Luiij^ Vombci, 4 LaU, J48. 


demand 



IN TTW FjFTY-FIFTH YgAB OF GEORGE in. 

^leinand; and he referred to the rule laid down in Huto- 
V, Snuggs {a); and relied also upon the admission 
on the other side tifat the defendant had endeavoured 
to compromise. 

Lord Ellenborough C. J. The first affidavit it is 
true alludes to the pluinlilF’^^ demand, and states how 
the defendant declared that he would elude it, but for 
any thing we know the record might not at that time 
have any existence. The rule in Ilaxt^Lijis v. Suvggs 
must be undei stood with reference to where there is an 
existing record, but not to every ilcclaration oi' the 
party where no action is pending. In this case then 
W^c are desired to go one step Ihrther than in Hmclins v, 
SnnggSy whicli went one step Ihrther than the Jbrnicr 
cases. But how are avc tii'^say that this declaration 
was not made re'!})0(Miuo- a iccord at that time in 
}}vhih)ts ^ 

Prr Vnritun^ 1 * iile discharged. 


m 
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{,) A ' , vol. ii 47 'J- 


\\ ijLsit und Another. 

O 


n' iinrsdafi 

'J Iff 


''[’’HE ])laij)tin Ix'Ciiiuo ^ureO* for the dcK-udaiiN lu an A sur-'ty in aa 
Jl _ "■ annuity Jrrd 

.'tniutily deed, .uid aflerw;ird; the -.''.''eiKlMiit*' he- wtio i* com- 

came banknif)t and obtained thcii certihcate, and tlio ’ai.n’jitvcifdiror 

plaintiff’ after the allowance ol the ctalific.ite was called rapttj'atid 

upon, .ami toinpelled lt\ the anruiit\ creditor to pay ccr'Jficero't^*^ 

the j’tiinc;!'?! 
piy ‘('Vf t 

surri<:foi atreaisdiu .ilt'-rl't. •■oimtjor the* oonm’''sion, not within ••tat 49 ■> 

t.S.Riid tlieicfoic f'i ij !, Ti a n '.•'i.n'’’ tlio piin.ip.il fot ‘uJi vnmii an I i" iJ 'o ’ 
tohiil. 


Vor.. l\. 
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J815. 

Wlvtlll 

against 

W' ELJH. 


scveyal sums for arrears of'thc annuity due after issuing' 
the commission: to recover which, he brought this 
action, and held the defendants to pail. 

And upon a rule nisi for discharging the defendants 
on common bail, upon the ground of their bankruptcy 
and certificate, Abbott shewed cause, and* contended 
tiiat this was not a case in which the plaintiff could 
by stat. 49 G. 3. r. 121. s. 8. have come in and 
ju'ovcd under the commission, for this w'as not a debt 
at the time of issuing the commission, nor was he called 
on to pay it until after the ccrt^hcatc. And s. 17. only 
applies to the annuity creditor but not to enable the 
surety to come in and prove. 


Pt’akc contra, contended that the act meant to place 
tlic surety in the condition of being able to come in 
under the commission and have the value of the annuity 
aacertainod by the commissioners, and he cited Stedman 
V. Martinnanf. (o) 


I.,ord ELLKNBOROLVrif C, J. The surety cannot 
compel the annuity creditor to come in and prove, 
and it is not a debt quoad the surety, until he is in a 
condition to be damnified by it. If the legislature 
intended such a case as this, they have not so said, 
nor have they lued language sufficiently clear to enable 
us so to say. 

Le Blanc J. By 5. 17. the annuity creditor, whether 
there shall or shall not be arrears due, may pro\G for 
the value of the annuity. 

Rule discharged, (b) 


f j) t ^ iiJS/, 417. {!>) See ptl jSayi^y J. Page v, BusselfSntc, vol. ii. SSi‘ 
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ButleII against Cohen. 


IVediiesday, 
June I4lh. 


PON a rtile nisi obtained in last Hilary term for 
setting aside the service of process as irregular, 

m 

because tlie year in the Engh><Ji notice was in figures 
and not in words at length, the ca^e was spoken to on 
the last day of that term by Tindol against the rule, 
and Gifford in support of it, when the Court adjourned 
the case, saying that it would be expedient to confer 
with the Judges of the Common Pleas in order to 
adopt a rule for the future. 


Tlif year being 
in fjpuies in 
thr English 
notice does not 
m.iks the sf!- 
vire of the pio- 
ccss iiitgulai 


And now upon TindaVs suggesting that the case 
stood for judgment, Blavc J*. {a) said, that the Court 
had mentioned it to the other Judges, and that they all 
agreed that this was not u valid objection to the notice: 
the consequence of which was that the rule must be 
discharged. He added that in this case nothing was in 
figures but the year. 

Rule discharged, {h) 


(tf) Lord EUeiiboteugh C. J. had left the Court. 

(i) S. P. detcimincd m Baylij v. Nall, by Bayley ] (the only Judjjr 
iucouit) on a toimer Jay m this term. ^'ceBintiov ll,idi''r, ante, 
irol. i. 119 V. l.ti, 5 Ti;a«/. v 7 '*/ 

ry)c V, yt'uhh,^ Taui.t JJ3. • 


M) OF Tll/NITY TERM. 




C- A S E S 


ARGUED AND DETERMINED 


1815;, 


iN I til 


Court of KIN G s B E X C H, 


iiS J 

Michaelmas 'J\;rui, 

Iji the Fifty-sixth Year of thl licigii oi Oeokge III, 



rhe K/NG,on the Prosecution of N.P.Wyndham, 

against M\nn, 




defendant was acquitted at the la^t Suffolk 
assizes upoji not guilty to an indietmoiit tor a niii- 
isttiice in contmiiing a hut erected iiocai the iiighway. 

And now Jilo^ict Seijl. moved on hehall of the crown 
for a new trial, on the ground that the M-rdirl was 
against evidc'riccr 


New trul re- 
luicd ftfter ver^ ' 
diet fta-deftnd* 
anG Mot 

indtetififlDtfbr 

highway. 


But per Lord Ellenbokoi- jh C. J. I hilcss you can 
point out some distinction between the case of a nui¬ 
sance, and other crinhniil cases, the general rule that 
wc do not grant a new trial upon an indictment Jbr a 
VoL. IV. A a mibde- 
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The Kino 
rgamst 
JVIai^n. 


T‘uevh\y 

Nsv. 7 - 

If a bail-Iiond 
be dated and 
made after the 
return of the, 
writ, the de¬ 
fendant raay 
aroid* tt on iton 
fit fscitim. 
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I 

misdemeanour, wliciv a verdiej; Hi? pissed for the do- 
fendant upon the merits. This fe, to be sure, in the 
nature of a remedy for a civil right; yet it is in form a 
criminal proceeding, and may subject the del'eiidant to 
be punished criminally. And his Lordship referred to 
Hex V. Hfijnell. (a) 

Dampikr J. In penal actions, where the verdict is 
for the defendant, the C\>iirt I believe do not grant a 
new trial, except for a misdirection of the Judge. It 
was formeily doubletl in (pio 'ci-anto informations, 
but tin's lias since been convidered an excepted 
case. (/->) 

J\'i Cm iatu, Rule refused. 


(■0 6 £. 3 i;, 315. 


('V, S't 2 r J\ } Kt'. \'. Pnithti. 


Tuomp-sox (r‘(iius{ UucK, 

1 ) EBT by tlie plaiiitin' as assignee of a bail-bond. 

Plea, non csi factum. At the trial before Heath J. 
at the last JVatX<uii>hii i- as.si/es, tin snb‘'Cril)ing witness to 
the bond jiroved, upmi cross-examination, tlial it was 
dated and e xecuted on a day subfcepient to tlic return 
e>f the writ; wheteiipou the learncel Judge elirccted a 
nonsuit. 

And it was moved b) Clarke for the plaintiff,a 
verdict might be entered for him ; for granting that the 
sheriff conlel not talce this bonel, yet the defendant can¬ 
not avoid it by pleading 7 ion cstjctchm, and giving this 
in evidence, but he ought to have pleaded the special 

matter. 
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matter. And ffe ^icd Whelpdali% case (a); “ As if a 
bond be made to ^ sheriff, against the stat. 23 iiT. 6. 
c. 10., or against the stat. 13 AVzs; c. 8. of usury, in 
these and other like cases the obligor ought to plead 
the special matter, with conclusion of judgment, if ac¬ 
tion; and not to plead eitjc/ciirn.’' 


339 

1815. 


Thompson 

against 

R'Ock. 


Lord ELLENBoitoiTGir C. J. If the defendant might 
have pleaded a special non e^tfacium^ he may accord¬ 
ing to the modern practice plead it generally. And 
certainly the slieriff had no authority to take a bond for 
appearance after the retinn-day was past, and the as¬ 
signee of the sheriff can be in no belter condition than 
the slieriffi but must take the assignment with all its 
consequences, If the shevifi* has assigned an iinalid 
hccurity, the plaintiff may resort to him upon his re- 
sponsibility. TIero the uiatier would have been good 
upon a .special non est J'actuvt, and tliat being no longer 
necessary, tin' defendant may prove it upon non ci/ 
fuel mi generally. 


Bayley J. If it had bce'n jdeaded to this bond quod 
pi uno deliberalwH cs* on a day after th(‘ return of the 
writ, the proper conclusion would have been, tt sk non 
€st factum* • 


Dampieii j. a special non cst factum is now never 
plenty^, but if the bond wlien it was executed w'as void 
ab the defendant may say non tkt factum gene¬ 
rally. 

Pet' Curianii Rule refused. 

(fl) 5 Ay>. 11 9. Rcioluiitn- 


A a 2 
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M iinECHUKCii against Houvoktiiy. 


Tlic lord of a 
manor lias no 
Tight tu cntci 
on a c<>p\li<ild 
oi iiiiicriiatiie 
and (.nt tpiitn r 
foi liii o ’ '1 ii^e, 
lea»'i>ig Milfi- 
cii lit lor b<)t( s 
and r^tovi.rii it 
tlu'iL Im no 
.CUiloni 111 tiie 
manor. 


following case was sent from Charicery for tlie 
opinion of this Court. 

The defendant is lord of the manor of ^swjrth in 
CanihridgeshirCi and is seised thereof in fee, the fines of 
W'hich manor are arbitrary. The plaintiff* in 1803 was 
admitted tenant of three undivided fourth parts of cer¬ 
tain closes in Jilswotth^ holdeu of the manor, to him 
and his hens b) copy of couit roll .at tiit will of the lord 
according to the custom of the manor, and he ha«i since 
cojitinned in the or-cupation tbeieof. I’hc dclciidant 
elHiins t(- be (nttlletl by l.'iw, ii-dependontly of any 
cu'-ttnn, U’ IomI ol the niiinor, to onlei v.ilhont tile con¬ 
sent i.i tile I'lTini-il'i-r Ins In-ns upontiic said cIomss, and 
cut down, li-zi b,-. o\'.n n'.e.iiid beneiit, the limluT grow- 
ni" till .von, h'.iYiii'.'; .1 '•niheu nf^ lor rea.'onable botes 
and estov. r>T 'Diere no enstoin within the manor 
whii li give s the timber either to the lord or to the tenant, 
or whicli in any manner le-peci'' thepmperty or interest 

in the limber, or tin* lioht of t'nirvto cut it down. 

• ^ » 

'rhe ([uestJon v a«., v.lictlier the defc-ndant ha^' by law, 
independently of any custom, any sneli property or in¬ 
terest in tlKMimbs.) glowing njam the closes, to W'hicli the 
plaintiff'lias been so adinilled to him anil his Jieirs, as 
entitles^him, as lord ofllx' manor of/iYstwr///, without 
the consent of tiie piaintilf or his licit to oiilet^^ajpon 
the closes and cut down, fot liL, own use and benefit, 
the limber gi owing thereon, leaving a sulFicient ipiaQ'^ 
lily of the bume for l easonablc botes and csto\erb. 


llubhisoh 
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Robinson fof pitj^htiiF argued in tlic last term 
against the lord’s nght both upon principle and from 
authorities. ^ On principle, because a copyholder is at 
least a tenant at will, and if the lord could enter and cut 
down trees,, it would be a determination of the will* 
For “ there is,” says Lord LVre, “ an express ouster aiul 
an implied ouster; implied, as if the lessor without the 
cor\sent of the )e‘-s(‘C i utor into the land and cut down a 
tree, this is a determination of the will, for that it should 
be otherwise a wrong hi him, unless the trees were ex¬ 
cepted, and then it is no delermin ition of llie will, lor 
then the act i^ lawful idtluuigli tlie will doth con¬ 
tinue (a).” Tiierelbre w hei’ever t' te ioi d ii not at liberty 
to detenmne the will,or the trees arc n<jt roMTved to liim, 
he cannot enter upon Ins copylioldciv, to cut them down. 
N'ext, as to the authorities, Bmrne v. Taulor (6), 
which is the latest, decides that the lord cannot widi- 
out a custonr enter upon the n>pjho]d to Jig fbi mines; 
and U})on reason equally good, lie cannot enter to cut 
down trees; lor lioth these aie alike acts of ownership 
inconsistent witli Uic continuance ol the estate at will. 
And so it ap]ieai‘i liny have lueii judicially considered; 
tor, sajs Lord IClo'un^ “ 1 have looked into Buunic v. 
I'tOfloi, iVoni winch 1 collect that ilie lord of a manor 
nia} be in the same Mlualion wifli respect to mines, as 
w’ith respect to tries; that i*-, the piopertv may be in 
Inin, but it does not followih;,i he cun enter and take it 
without consent (<*).” It may be said, inileed, that in 
Heyihn Smith [ci) Lord Coke held, tluii without 
custom the lord may tajee the trees, if he leave sufficient 

. («) I’c.Lit.SS I' lo F.ait,lZ<). 

(.') Tei. zKz {J) C.VJ.X74. 

♦O 
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"Win reciitjRoa 
IIOLWORTUV. 
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to the copyholder for estovers beside that this 

was extrajudicial, the contrary was| holden by Foster J., 
for he said “ that without a custom' the lord cannot fell 
the trees growing upon the copyhold, no more than 
upon a lease for years.” And the copyholder in that 
case ultimately had judgment; and it appears by' an¬ 
other report of the same case («), that it was resolved 
** that tl\e copyholder ^hall have a general action of 
trespass against the lord quare cUws. fre^^. ft mborem 
suam suca'ditj for the custom h^th fixed it to his estate 
against the lord.” And the case at i sfrom AshiHcod 

\.Iia} 7 g€r[b), which was tJeiennincd hiJmj >Kproc. against 
the opinion of all theJudges in favour of the loid’s right; 
for there the co})yholder was only lor life; whicli dis¬ 
tinction between a mere copyholder for life, and where 
he liath the inhentaiue, or may nominate his successor, 
1 ms been re cognized in other cases [c). And as to 
Sfjftbc//'- argument in Ashtnead v. that the te¬ 

nant conkl not cut the trees, and if the lord could not, 
they must rut on the land, for then noliody' conlil; Uiko 
H the Ollier way that the lord canmjt cut, and the argu¬ 
ment will servo equally well for tlic tenant’s right to cut; 
and it is not unworthy of remark that this argument was 
at first Used for the tenant, as appears liy the Seigneur 
dc Huiland\ case(d); 'for there tlic Court argued, that 
if the parson might not dig tor and open mines in liis 
glebe, not any of all the mines in the wliole glebe of 
England could ever be openedand they added, Fl 


(j) 1.3 -Ret'. 67 , j,tff Reiohtr,:. 

('■) 1 1 Mod IS. I a JIU. f.%. a 6.^8. 

(r) Poivc^ V. Penrotk, Cro.'jf. 29. Roilcy v,. IIjggtiA, Cro. Car. 2 ZO. 
Ri-wki V. Mavn, hunort. 132. Ciilo. ‘R'lU 237. 2 T. R. 748. per Loicl 
JCcryon. 

(</) 1 yfrf. CjJ 


mesinc 
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fncsmc ky sauhle dt'l ,ojyhdd£r de inheritance!' And 
it appears, that N^-they's. argument in /hJmead v. 
Hanger had bcrti iispl by him l)eforc, and answered by 
I/att C.J.jwho dciiic'd llic lord’s right, saying “ tliat the 
copyliohler Inis ihe huine intcrccl in the trees that he has 
and that h(‘ had ahva3s lalcen it so(«).” 
^ ‘ ' “ In ease of copx’liolders of inheritance 

it ..is hili'iy adjudged ij\ Pkh. that ncitlier the 

copyholder without the* lord, nor the lord without the 
copyholder, without a eu'-ioni, could cut do ah trech on 
the copyhold. And so leversed fi judgment I), ft." It 
seems aho by stat. y G. u c. 29. that the legislature 
consideied the limber a^ part of the issues and j)rofit«i 
of the copyholders’f state.s; I’or l)\ ^.2. they ex< ept out 
of////’ ?/»//.', /is.//''■, uiul i»o/iG U’ \\ijich the lord in 

certain cast? i;, emjjo’.^eJed to ento and receive till 
he is satisfied Ins fine, /Ar hbnlfi tn icll am, tnhbev 


1815. 


WHIfECHTJltCH 

agaimt 

HoiiwoRTnY, 


ihererm. 


llolroytk cont)a, admitted that wirh/uil a cii-toiu tlie 
lord mav not enter to <li'^ for mines : but as to trees lie 
said Jt was otherwise', for lu're tlie law adopting the 
argument ah lacomynienti give- them to the lord. FoV 
trc(s arc iii their nature not like mnies, because they 
are perishable, and become of no value if suliered to 
stand beyot)d a certain time; but mines <lo not decay, 
nor are they deteriorated, by renvnning unopcnetl. 
Tlierc is no certain time when it can be said of them 
that if they arc not worked they will rot; but timber 
will be gone for ever, mid lost to the conmiunity, if it 
be not cut down within a time certain. Also the lord 

(a) Eeil of Kent v. li'-Zieti, t 2 ATcJ. 317. 
p') C'^pjh'lJyK.e. 2 i.i3. 

A a 4 “ may 
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iSiq. 

Whitv CHURCH 
(Sjratnit 

Holwortuv. 


may not dig for iiiines, because of the great detriment 
to the copyholder’s estate, but the dotting a tree is not 
a continuing injury. From all w^jich’ considerations- 
it is consonant both with reason and convenience that 
the law should make a diilercncc between mines and 
trees; and tlic true distinction seems to be, that with¬ 
out a custom, the lord may not dig for mines upon the 
copyhold lands (a-), but he may cut dowm timber trees 
growing upon the lands, provided he leave sulTicient 
for house-bote, &c. {b\ for otherwise the timber might 
stand and lot, and nohody be ll.'’ berter for it; but by 
custom he may be restrained from cuMinff'-down the 
trees, as if tlio cojiyhoidi'r be entitled by custom to cut 
them down. Ami it appears by flt^jjdon Smith [(\ 
that Foster J. did not ma.enally dilier from i.ord C(^e 
in his opinion that gencial custom of copyhold, 'or 
as I-ord Coke puts ’it, without any nistoni, the lord 
may take tlie in'f',, if he leave Minicicnt, &c.; for 
agreed ihat in that case, by implication of custom, the 
lord might take them ; ami ^et there was no custom in 
that case but that the copylioider should have suflicient 
for repartition-, wlntb every copyholder has de communi 
juye^ so that the laying the custom was only by way of 
caution; and the reason why the case was adjudged 
for the tenant was Ikc'iu-c ilie lord did not leave suffi¬ 
cient. N’o/Mr.y’s argument, in Earl i*f v. Wallers^ 
was also upon the general custom; ami so was the de¬ 
cision in A&hmead v. J?.7rtg£r, and though Lord Holt 
expressed his opinion that “ a copyholder holds the 
trees by copy as well as the land, and therefore the 

(flj Bourne v. ‘Toylor^ ^o EaU, 

{y)i 7 ,Itep 67. iLeoa. 7 ,T 2 /»/. 3^5* Gtlh.'Ten. 

(«J Gndb. *74. 


lord 
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lord could not cut the trees growing upon the copy- *^15. 

hoW (a),” yet he said he would not give an absolute —• 

• • . J • . • 1 .V £ n j W.i,T»cHORcU 

opinion as to that ^joint; and the case was nnaJly de- (^uimt 

termined \fith tlio lord because of llie inconvenience 
that would ensue if the lord might not cut the trees {b). 

Nor was tliis a new principle nt that time, for the same 
was held in Ayrey v. Bcllirtgka'n (c), and was recog¬ 
nized'by the Court in St ebb hig w Gusnal {d)^ and is 
also proved by the exceptions which by special custom 
have been allowed against the lord's right, as in Srmine 
V. Bechet (c), Crugalc v. Morriis {J')y Ito'wles \.\Mas07i {g). 

And as tO'.thc aiguincnt drawn from general principle 
against the lord's right, because the cutting down trees 
is a determination of the will, which it is not at the op¬ 
tion of the lord to det(?rininef it is to be recollected that 
copyhold in its origiiitil was nothing belter than a mere 
estate at will, which the lord might dcteriuine at any 
time; and.though that will is now qualified :ind re¬ 
strained by cu.-tom, yet where custom is not against it, 
and where convenience ic»|uircs that the lord should 
still have this 1 Ight, there is no iiKongruity in its re¬ 
maining in the lord as he originally had it, w'itb this 
difference that the exercise of it, shall no loiigor amount 
to a determination of the will. 

» ('ui. udi\ vuit. 


Thb following certificate was sent. 

We have h#rd this case argued by counsel, and 
have considered it, and Ave are of opinion that the 
{lefendant has not by laAV, and independently of any 

fa) xlJ.Jittv.ssz. (1) i'j/i fi) riich, Ji 199. ^ 

(d) Cro. El. 6x<f. {c) £io-wr, aji. { jijy. 

2 SroTi’til. 200. 


custom, 
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WllITfCIHiRCM 

/tjraihSi 

HoLwoRmy. 


‘Thin’id 1 , 

A>T' 9*t'> 

Tlic sIliUiI’ 

J. I.?. Jo> I.OL 
aiitlini'it. t)u 
impuiUiioM ot 
cotton vont into 
Great Britain. 


custom, any sucli property or interest in the timber 
growing upon the closes mention^ in the case to 
whicli the plaintiff has been admitted to him and his 
heirs, as entitles him as lord of the manor of Elswort/i, 
without the consent of llie plaintiff to enter upon the 
said closes, and cut down, to liis onn use and benefit, 
the timber growing tliereon, leaving a sufficiont quantity 
of the ^anic lor reasonable botes and estover*-. 

FiLLINHO HOUGH. 

8 . Li: Ill AM’. 

d. lUVLFV. 

IN^ov, 8tb 78(5;, ft. l)AAjrfj;R, 


(>I 


.ygo'/j.s/ Lour.’iiM 


r on a policy <»( a.-smance on the ' Uip 
i//oo/? at and horn Z^’^/s/aoA/ to {,?\ttuool. Vlea 
non a.^iiiiiip-it. At ilie tjud btlore F.ord fJltii- 
L>o}ottgh C. at tlie la'-l Z/Oia/o/; sitting', the ('a>c‘Aa.s 
that the ship was a liitsmt?} stiip, and hjis navigated 
as a JRitssiati, but belongcil to tlie assured, and was 
Ciiptuicd on her voyage born Ptmaiula to Liverpool, 
with a cargo of cotton ^^ool on board, laden at Pen- 
isatola. And it wus objected for the Defendant that this 
importation was against the slat. 12 Cur. 2. r. 18. (na¬ 
vigation act), and was not made legal by Mat. 43 G.3. 
c. 153. S'. 13. whicli empowers “any person to import into 
any i>ort or place in Gtcai Britain all sortst of wool, and 
to import into Ireland all sorts of harilla, S^c. wool ami 
cotton wool, from any '•ountry and in any ship navigated 
by foreign seamen.” For if the statute had said ail 

16 sotls 
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sorts ofi^Qol only, ijiis might have included cotton wool 
as well as other, ’)y reason of the generality of the 
words; but when'in the next sentence it expressly 
names cotton U'ooly as well as all sorts of wool^ that is the 
same thing,as if the statute had said that all sorts of 
xaool does not mean cotton i^ool, for otherwise the 
statute would bo tautologous. And upon this objection 
the plaintiff was nonsuited. 


1815, 

OUVKPSON 

against 

Louobman. 


Pali moved for a*new trial, contending lor a more 
general con^itruction of tJie words all sot/s of *-^ool than 
that given to them at the trial. 

Lord ELJ-ENiiojiouGH C. J. 1 am very sorry for the 
result, lx calico this appiars tb bo a hard case; but we 
niu'^t abide b)> the iangiuige of the act of parliament, 
winch has m.iikefi the distinction between the sorts of 
wool iji general and coKon \vo<»J. 

JvL llLANt J. d'lie act’s making the distinction in 
tile very same claM,>5C uilbrd- a strong argument. 

Per Curiam, Ruh^ refused. 


Doe, on the Demise of Knight, against T.ady 

Smythe. 


Thmilay, 
N:v. 9 th. 


A T the trial of this ejectment before Heath J. at tlic A third person 

Jr\. . , cannot dtfend 

last assizes, the tenant in possossion as iandlord 

did not appear to defend, but the defendant appeared ofanejlt"*^ 

10 defend as landlady. It was proved that the tenant ™ pcar^th"? 

thti tenant in 

posscKsion came in as tenant to lessor of plaintiff, and paid rent to him, under an agw* 
ment that has cxpiicd. 


in 
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Doe 

Lady Smyt 
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t 

in posiesi.ion came in .under an agreement with the 
lessor of the plaintii0f,for a term yeans, which was 
expired, and }>aid rent to him, add afterwards dis- 
* claimed. And the doubt was if the tlefendant, who had 
entcicd into the landlord’s rule, could set up her title 
in defence to this ejectment. It was objected that 
inasmuch as the tenant could not dispute the title of 
his lessor, neither could any other in the character of 
his landlord be permitted to do it. And the learned 
Judofc being of that opinion, direpted a verdict for the 
plain tift*. 

J’avghan Seijt. moved tt)r a new trial upon this 
point, and ho said that siijipo^ing the objection to be 
w'oll lounded, yit It came ilio late ; for this should have 
been tnade as an objection to the deli luiant’s entering 
into the landlord’s rule, or upon an application to the 
Court to discharge that rule. 

Lord Elllnuoroi OH C. . 1 . Who -liall be cou- 
.-ideied as landlord is a consequence to be deduced 
from the acts of the parties, and is not to be tloled 
away at pleasure. 

Bavley ,1 The tenant should have gi\cn up the 
possession to Kni^hl^ and then the deteiidant, if she hav 
title, might ]ia\'e maintained her ejectment. 

Dampieu J. The tenant in possession paid rent to 
the lessor and then disclaimed. But he ought to give 
back the possession to the lessor, and after that the 
defendant may have htr ejectment. Jt has been ruled 
often that neither the tenant, nor any one claiming by 

him^ 
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J4.9 


liim, ctiii controvi^rt the landWjpd^s title, lie cnnnot 
put aiiotlior person in po'?se.&siori|»,but must delivtT up 
the premises to his own lundioid. 'Vhis, I believe, lias 
been the rule I'or the last 25 years, and I remember 
'Was so laid^down by BaKer J. iijion the western circuit. 

Per Curiam, liufe rehtsed’i’ 


1815.' 

,Di)J£ 

useiKH 

,I.a(Iy Smvi he. 


Jox£s Oirabist Sir W. C’f.AYrox. 


^ASE against the slierift'of lor u talsere- 

Luni of nulla lama to a /i. la. issued against thegoixls 
of/f. J. Slone. Then' were two counts in the de¬ 
claration ; one alligod that although the said li. and 
J. Stone had goods and cliatteK within the bailiwick of 
the sherilf sulHcienl lt> salist^ tlie djebt and damages, &c. 
yet the defendant, ike. did not paj ilu* debt and 
damages aforesaid, but did fahely retinn that the said 
It. and J. S. liad not, nor had eilhei' of them, any 
ifoods or cliattels wlicreof h(' cmdd lew the said 
{lebt and damages, or any part thereof' 'J'he other 
count made a similar allegatioiJ as to /?. Slone only. At 
the trial before flood B. at the last 0.lJ(h Jshi>e assizes, 
there was a verdict for the phuntilV lor l.\61. but 
the plaintiff did Jiot prove ihatV^. Sfvne had .in\ ettects 
yvhat.soev('». 


B. fi. 7 annton moved tor a new li ial, crmtendnig that 
for want of this proof neither oi’ the abi»\e allegatioii.s 
was sustained by the evidtaue. 

But lh‘r Cm tarn, 'fhe first allegation is severablt 
and not an eiilirc allegation, the legal efibet of it being, 

that 


I'l iJ /}', 

A ■j'j. ic‘h. 

tJ i.la'ntifi'de- 
cljtct a)rain.t 
tilt, slittilf for 
a talsr letuin wf 
until bon.i to a 
6 f<i against 
tlie goods of S. 
and'^. 5.J .mj 
;illege& that 
*• although H. 
and y. S ti^d 

I'ood'i, li'.c. 

^ I • 

MChlll ill! 

Iiailiwick, See. 
vri ilclcndant,'’ 
iXc.. ; this jUj- 
JfiiO.j'l lb SlIS- 
I.O»l!.d. tlioilgh 
pl..)iitid ilo not 
jiiovc thi.i Ji S, 
had iny gouds ; 

ioi It lb 
st.vcic.LiIe that 
l)o' li OI < it tier 
ot tlicni li.vd 
goods, f*,c 
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1815. that and J. Stone, both or cjther of them, had 

0 

goods, &c. The aljegation in substance is, that there 

arninst Were goods Oil which the sheriff might have levied the 
Sir w* CtAV* ^ # 

TON. debt and damages, and that he neglected to levy, &c. 

Rule i*efused. 


SaMiaj, The King as'ahist The Inhabiiants of Har- 

iVcv. nth. ® 

RlNGWORTtl, 


Wheie, upon 
appeal against 
an order of re¬ 
moval, the ap¬ 
pellants, in Ol¬ 
der to shew 3 
settlement in a 


^HE Sessions for the county oi‘ISo.'i/ianipton con¬ 
firmed an order of justices for the removal of IP'. 
Parr, his wife and child, from Gretton to Harringmrth, 
subject to the opinion ofHhis Court upon the following 


third parish, 
called the pau- 
pei to prove 
that he was 
bound appren¬ 
tice by inden¬ 
ture to J). and 
served in the 
third parish, 
and then pro¬ 
duced the in¬ 
denture, but 
failing to prove 
the deatli of 
the subsetibing 
witness, so as 
to entitle them 
to prove his 
hand-wilting, 
'pioposcd to 
call the pauper 
to prove his 
own cxcicution 
and that ol the 
other parties to 
the indenture, 
which evidence 
the Sessions re¬ 


cast: 

The birth-settlement of fV. Pair having been proved 
to he in Harringworih, Hairingivott/i, for the* purpose 
of shewing that he had gained a subNcqucnt settlement 
in Oakham by apprenticeship, called Purr, who stated 
that in 1790 he was bound apprentice by indenture to 
one Drake of Oakham, and duly served bis time there 
with Drake. They then produced an indenture purport¬ 
ing to be executed by Pan, by Parra father and Drake, 
and to be attested by two witnesses, and called persons to 
prove the deaths of those witnesses, but lailetl in proving 
the death of one of them to the satisfaction oi' the Court, 
so as to entitle them to prove his hand-writing. Where¬ 
upon they tendered Pan- as a witness to prove his own 
execution of the indenture, as w'cll as that of his father, 


jeeted Held that t^c Sesviont did well, 'or the rule whirh requires the vubsciibing 
witness to be produced, n, his absence accounted for, applies as well to settlement cast^ 
as otlieis. 
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and his master. The Sessions wcfe of opinion tliat this 
witness could not be received. 

G. Marriott ami Adums^ who \vere against the order 
of sessions, .were called on by the Court, and argued 
for the admi^s'^ibility of the witin ^s, because, as they saidj 
tJjere is not the same reason for letjuiring the attesting 
witness to be called, iu case« of this sort, that there is in 
other cases. For the reason for requiring the attesting 
witness is, that :i paity shall TJot be charged with any 
deed without having the benetil ol'all the knowledge of 
the subscribing witness relativf to the transaction ,• and 
ihereforo before he is charged he ought to IniA e an oppor¬ 
tunity of cross-examining him («) Also, where there is 
a subscribing witness, the parfies thereby agree that the 
proof of their hand-writing shall In; made through that 

inediiitn [b ); and this species ol’coim'uiionary evidence 

* 

shall not be disjieiised with by the acknowledgment of 
the party that it i'. his deed (e). And wheie the suit is 
between the pai’ties to the deed, this is of itself a sutfi- 
cient reason against c dliiig either of them as a witness. 
But none of these reason*- will be found to apply to the 
pvtisent case, because licrc the suit is not bi*twcen the 
parties to the deed, but betwetm lliitd persons, who 
being strangers to any agreement between the panics 
touching the manner of prooli ought not to be b<)und 
by il. A.S if the panics to any deed sliould agive that 
one iu particular of the subscribing witnesses only 
Sliould be called to prove the deed, thl*' might bind them, 


1815- 

The King 
agaiatt 
The Inhabt- 
tants of 
HaR RING- 
WORTH. 


(/*) AK’tt P!u>i hi, I ( ‘.'1 45 j. 

(ij !*(.! C'ijsc ] /V.mjo V n'prvnky, “j'T. R.zt)I. 

(•) Jitti'H \ C'l'c, I’lJks N.J\C, Jifamcn 4 i'\/ 

N. P. C. 2,;y 
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The Kino 
AgatnU 
Tlte Inhabi¬ 
tants of 
Harrino- 

WORI N, 


but how would it deprive a third person of tlie right to 
call any of the other subscribing witnesses? So here, 
if, but for the atte?ting witnesses, Harrin^orth might 
have called the pauper to prove the execution of the in¬ 
denture, they shall do so now, because the attesting 
witnesses are only the chosen witnesses of the parties to 

the deed, and not of third parties. Now there is no 

•* • 

against allowing a party to be u witness to prove 
.ihe-^ccutiou of his o>vn <leed, if he have no interest 
cither way, and be not a party to the suit; and ccssantc 
ratiane cessat lex. Wliercibre, in.is’nuch as the pauper 
was wholly devoid of inr<.*rest in this case, forparty’s 
settlement gives him I’O inLeresi, and inasriu^]^ at this 
was a collateral issue, jnd iiot betvvt;en thepai^l^to the 
indenture, and whii h difl not seek to charge elwier of 

^ K, 

tliooi wiih it, this case may well admit of an cXi(^ption 
to the general rule, which lequires the subscribing wit¬ 
ness to be produced. An<i tlie convenience of relaxing 
the rule in settlement cascu, wiiere tlie parly has no in¬ 
terest whatever, is api>areiit Ironi considering that he 
is full as likely as tlie subscribing Witney'S, il‘ not more 
likely, to know tlie whole transaction, and that the 
strict rule will ofteritiineh proilucc serious inconvenience 
in settleiiient cases. 


Lord Ellenbokocgii C. J. There haidly exists a 
general rule, out ol' which docs not grow, or may be 
stated to grow, sonic possible inconvenience from a 
strict observance of it. Nevertheless, the convenience 
of having certain fixed I’liles, which is far above any 
other consideration, has induced courts of justify to 
adopt them, without canvassing every particular incon- 
venience which ingenuity may suggest as likely to be 

14 deriml 
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derived from their ^ipplication. Tlie learned counsel 
wlicf last sat down has talked of the serious Inconvcni- 
ence that will ensue in settlement law, if in a case like 
the present the party to the deed is not permitted to be 
called to prove it. 1 know of none that is a greater or 
more serious inconvenience than to depart from a clear 
established rule of law, that a party who would prdye 
the execution of any instrument that is attested must'lay, 
the ground-work by calling the subscribing witness to 
prove it, if he can be produced, and is capable of being 
examined. His testimony indeed is not conclusive, for 
he may t^of such a description as to be undeserving of 
credit^ then the party may go on to prove him such, 
and miij^ call other witnesses to prove the execution. 
The cams have even gone the length of punishing the 
subscribing witness criminally. But here the only ques- 

* A V S 

tion is, .whether the parties who seek to prove the execu¬ 
tion of this indenture, must not make their way to what 
may be called secondary proof through the medium of 
those witnesses who are the plighted vvitncs‘?es to the 
transaction, by first disposing of their testimony. II' 
there ever was a case in which the rule misjht reason- 
ably have been relaxed, it surely was the case of Abbot 
V. Plumhe, yet in that case the Court held the rule to be 
inexorable. The rule therefore is universal that you 
must first call the subscribing witness; and it is not to 
be varied in each particular case by trying whether iu 
its application it may not be productive of some incon¬ 
venience, for then there would be no such thing as a 
general rule. A lawyer who is well stored with these 
rules would be no better than any other man that is 
without them, if by force of mere speculative reasoning 
it might be shewn that the application of such and such 
VoL. IV. B b a rule 


1815. 


The Kino 
ajgamt 
Harhino- 
WORTII. 
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i8i > a rule would be productive of such ^i>d sudi an ineoii- 
T’TT* venience, and tHeretbre ouffht not to prevail. But if 

The Kinu ^ _ ... * 

sgmnsi any general rule is to prevail, this is certainly one that 

wofti u. is as fixed, fonnui, and universal, as any that can be 

staled in u court of justice, and there is nothing on 
\sliich to supersede it in this case but a suggestion of 
sO^c supposed inconvenience. It does not follow, it is 
said| that beCtiuse the subscribing witnesses are the 
pligli|cd witnesses to prove the execution^ they must 
' needs be the best witnesses, for pthers may know better 
or more of the transaction than they; but inasmuch as 
they arc tlie plighted witnesses, the know ledge they have 
upon the subject is essential, and if it can be'^H^ured 
must be forthcoming. It seems to me therellNifc, that 
unless ^vc are to (juit sight of the rule for the purpose of 
going into the rationale, or convenience and incpnveni> 
<'ucc of it in rach particular case, as the ingenuity of 
j)ersons may suggest, there is no reason fin* doing it in 
the present case. 1 confess that I am against the whole 
scope of lJ)C argument and its conclusions. 

Per Cioiani, Order of Sessions confirmed. 

Ilolhech and TAearr/s were in support of the order of 
Sessions. 


Sum lay, XllC KiNG SoUTH LyNN, AlL SaiNTS. 

Hov. tith. ° ' 


An oi(]i.r of 
fOtnoval made 
by two justkes, 
upon the exa* 
inination of the 


''jj^HE Sessions upon appeal confirmed an order of 
two justices for the borough oi Khig^s Lynn, Nor¬ 
folk, removing E» Smith, widow, and her children, from 


piiipei taken by 

one of them, puiMiant to sui 49 G. 3.4.114. j.4. need not state the special circumitancos 
of taking the cxammaion, &c 


St. Mar.- 
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St» Margarets to ISottih Lynit, All Samts, both in the 
saiS borough, subject to tho opinion of Oourt upon 
a case, which was to this ellect: 

The order of removal was founded upon the examin¬ 
ation of th^j pauper taken in writing before one of the 
said justices, and reported to djc other, pursuanjt,. to 
stat, 4p G. 3. c. 124. i'. 4., the pauper being at the.'time 
of her said examination sidt^ and infirm, and unable to 
travel, and the justices suspended the order accordingly. 
The order and exainiliation were annexed to the case. 
And the question made at iho sessions was, whether this 
order was void, inasmuch as it omitted to set out that 
tJie examination was taken before one justice only, and 
was reported to the other justice, so ns to shew tlie 
particular jurisdiction and 'authority of the justices 
under the statute. 


1815. 

The Kino 

SuoTU Ltxv, 
All Saint I. 


Nolan, who was against the order of sessions, was 
called on by the Court; and he took exception to the 
order ol'Justices, that it a})])care(J to be made upon the 
examination of the pauper, and that the examination 
contain<*tl hearsay evidence* and this defect, he said, 
being ap})arent on the face exf tlie proceedings, the 
Court would now entertain it, although it was not the 
point submitted to them by the sessions. But the 
Court seemed inclined against ciiterrng upon this point, 
as it was not submitted to them by the session-?; and 
upon looking to tlie order it was found that it w'as made 
“ as well upon the examination of E, Snn 7 // upon oath as 
otherlmse so theit the ground of this objection failed. 
Whereupon he argued as to the principal point, that be¬ 
fore the stat. 49 G. 3. the justices, who made an order of 
removal, must have proceeded in all cases, except under 

B b 2 the 
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1815. the mutiny act, upon viva voce evidence^ taken before 

The Kino *’^®**' Other’s presence (a); and inasmuch as this 

egaiast was a particular jurisdiction ffiven to the justices for a 
South Lvhm, ' 

AiL Saints, special purpose, and was contrary to the course at 
common Jaw, they ought by their order to Ivive set forth 
so much, as would shew that they had this jurisdiction. 

Lord Ellenborough C. J. llie justices have no 
jurisdiction at the common law, but only what is given 
to them by statute; and the argument is as if this were 
a proceeding contrary to the comiuor' law. It seems to 
me that the statute in question docs not n.?kc it neces¬ 
sary for the justices to state the proceedings had under 
?t, in their order. 

Le Blanc J. The statute enacts, that in case the 
pauper is by age, or other infirmity, unable to be 
brought up to be examined as to his settlement, it shall 
be lawful for one magistrate to take his examination, 
and report it to another, and for those magistrates, upon 
<5uch report, to adjudge the settlement; but I do not 
find that the statute makes any alteration in the form 
of the order. 

Per Curiafiij Order of Sessions confirmed. 

CoM'ihope was in support of the order of sessions. 

Rex V. IVyies, Stt. 1092 . Rrx v. Howsrih, 2 Roll. 640 . Rex v. 
Cain St Aid-win, JJort*. iS. C. 136. See also Inter Jnhabttants of Ware, 
Salk- 
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1815. 


The KjuQ^against The Inhabitants of Ashton- 


under-Lyne, 


Siiturdajf, 
Not iith. 


Sessions upon appeal confirmed an order of 
justices for the removal of Mur’garet the wife of 
iS'. Milh and three children from Southcoates in the East 
Hiding of Yorkshire^ to Ashton-ujider-ljync in Lanca¬ 
shire, subject to the opmion of this Court on the fol¬ 
lowing case: 

In 1803 S. Mills being settled at Ashton-under-Lynef 
and married to the pauper,, enlisted into the king’s 
service, and in 1809 deserted from it, leaving his wife 
and children in Southcoates. Afterwards the pauper 
took a house in Southcoates at a-year vent, and re¬ 
sided in it with her children to the time of her 
removal, which was a period of several years. During 
the time of her residence in this house she took anotlier 
house from one Dean, at five guinois a-ycar rent, and 
put some of her husband’s furniture into it, intending 
at the time to remove from the house where slie was 
then living into DearCs, house, but she never did re¬ 
move, but underlet it to another person. Dean con¬ 
sidered the pauper as liable for the rent, and at the ex¬ 
piration of the first quarter called upon her tor pa} ment 
of it. During this quarter her husband came to sec her, 
and remained for seven weeks of it concealed in the 
house in which she resided. Both that house, and the 
house taken of Dean, were taken without the privity of 
)»cr husband, but the fact of their having been taken 
was commuiiicaled to him at the time of this visit. 

B b 3 Dean 


Where paup«r’c 
htaband* bring 
a <iol(»er, de- 
ferled and left 
Ins family in 
• he parish of S., 
and the wife, 
duritig his ab¬ 
sence, took a 
house at 5/. a- 
jear in S., and 
lived ill it with 
her family, and 
aUu took ano- 
thci house at 
5 guineas a- 
year, and put 
'ome ol her 
hushand’s fur¬ 
niture in it, in¬ 
tending to re¬ 
move thither, 
hut never did 
remove, hut 
underlet it; 
and duiing the 
time she held 
both, licr hus¬ 
band came to 
SLf liei. and re¬ 
mained ^cvcn 
weeks conceal¬ 
ed in tht house 
whtie she lived, 
and was madft 
acquainted 
svith her liav- 
ing taken the 
twos Held 
tiiat the lius- 
h ind did not 
acquire a settle¬ 
ment by this 
reddenie. 
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Dean iicvc^onsidered her husband ns his tenants ^nor 
ever knew of bis being in existence^ The question waSj 
whether the pauper’s husband acquired a ^'ittlement in 
Southcoafes. * ’ 

r 

San leU, m ho wa?. figainst ihc order of sessions, was 
called upon by the Court, and argued that the husband 
gained a settlement by residing on this tenement for 
40 (lays. For residence is the thing that determines 
whctlier any one came to settle id a tenement Mnthin the 
meaning of the statute 13& 14 Cat. 1,: an<< if he re¬ 
sides 40 days irrcmovcably, tl-is i>! a com lug to settle, 
without regard to the particular cause for which ho 
came there. As if a man take a tenement, or employ an 

t 

agent to take one for liim, with the pnrfioso of secreting 
himself, and resklc.in it 40 days, this shall gain him a 
settlement; and it is the same whether he pay rent for 
it or not. So here, the wife contracted us agent of the 
husband, or at least the husband became responsible to 

V 

the landlord upon her contract; in like manner as in 
JoiK’s V. Chumhers^ corani Lord EUrnhoroiD^h C'. J., 
wliere the wile, during the absence of the husband 
abroad, took a house and contracted with the plaintifV 
to furnish it, who afterwards sued the Inisbaud upon 
this contract; the defence was the adultery ol’the wife, 
upon which the defeinhuit succeeded ; but his Lordship 
left it to the juiy, that supposing they should not find 
the adultery, they were to consider w hether as tlic hus¬ 
band lu'glected to pay her inainlenancc, the wife did 
not go (;lothcd with a credit for which he was respon¬ 
sible. And here the husband adopted the contract, 
for when it was made known to him he did not repudi¬ 
ate, but on the contrary took tlie benefit of it by con¬ 
tinuing 
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tmuing to reside tlicrc ; so tliat he came in the 

ienement witliin the statutable sense of that exprossimi, 
that is, lie resided there irremoveably ; for although he 
was a deserter, and came there with the object of con¬ 
cealment, yet the parish-officers could not have removed 
him on that account. 


1815. 


Thd Kino 

ajamlii 

Tlie liillabt* 
tants of 
AsinoN- 


Lord ELLENBoBorciu C. J. This is a new head of 
sf'ttlement lalitandoi but it appears to me that it would 
be a gross perversion\/{Teuns to say that tins ]>au}7cr 
came to settle in a Iiouso, when he only came t(j it for the 
purjKise of concealing Inniself honi the search oi tliose 
who had a right to his service, and \\heu the most.that 
can be said of his re-idence is, that the wife docs not 
liirii him out. But the wife* was tlie ostensible party; 
she it is that makes ihe contract in her own name, and 
nothing is ever done on the liusband’s part to ratify it 
in any way. Ilis coming into the parish therefore was 
nothing better than the mere intrusion O'f a fugitive 
who is linking in hiding-places, and was not in any 
sense a coming to settle, that is, not a coming into the 
parish animo muh’/uh. 

Le Blanc J. \V'hat die statute requires is a coming 
to settle in a tenement; the constnicHou of which has 
been that a peison who comes into a })arish to redde in 
a tenement must have some kind of interest in it. But 
in this case the iiusband had not any iiitere,!; for he 
neither took (he tenement iuin^elf nor by his agent; 
but the wile took it for hcix lf in the altsence of the hus¬ 
band, and without his privity or even his knowledge. 
Afterwards the husband comes home to his wife, not 
knowing that slie has entered into any contract, and 

B b 4 re‘>ides 
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liToiMy, 

Nov, 13th. 

Defendant dis¬ 
charged on 
common bail* 
and notice of 
declaration set 
aside, on the 
ground ot a mis¬ 
nomer in the 
Christian name, 
upon applica¬ 
tion made be¬ 
fore the time 
for pleading in 
abatement 
expircdi 
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resides with-lfiler tor a time, during whicii it is commu¬ 
nicated to him that she had^ made the contract. This 
is the whole of the case, and it diks not apjpcar to me 
to follow that the husband must be considered as having 
come to settle in this tenement, because he may be liable 
in respect of his wife’s occupation. The contract of the 
wife was fraudulent, for the landlord was never made 
acquainted that she had a husband, and never knew or 
adopted him as tenant; ho might have declined the 
contract altogether, or put an did to it, had he been 
informed that she was a married woman. It seems to 
me that under these circumstances there was nothing 
to prevent the parish-officers from removing him. 

Bayley J. I am entirely of the same opinion. It 
was never the intention of the landlord to let the tene¬ 
ment to the husband. 

Per Curiam^ Order of Sessions confirmed. 

Marrjjat vras in support of the order of sessions. 


Smith against Innes. 


RULE nisi was obtained for discharging the de¬ 
fendant on common bail, and setting aside the no¬ 
tice of declaration, on the ground that the defendant 
was misnamed in the process, James instead of John^ 
which latter name, the affidavit stated, “ was his true 
name, and by it he had always been called and known.” 
F. Pollock, who moved th-' rule, cited Wilks v. Lorck (a) 


(a) a Taunt. J99. 


as 
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as an authority in point; and distinguishedv. 
MaJ'welf (fl), because there the application was made 
after the time for pleading in abatement had expired; 
which was tlic groupd upon which the Court dis¬ 
charged the rule. 
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ogainsi 
In Kiev. 


Richard&on now shewed cause, and referred to Sailer 
V, Skergold {b), and Stevenswi v. Dafivcrs (c), where the 
Court refused to order the bail-bond to bo delivered up 
on the ground of a inisnomer. In like manner this is, 
properly matter for plea in abatement, for it is notsug-,., 
gestod that the defendant is not the person really in¬ 
tended to be sued. And he produced an affidavit by 
which it appeared that the defendant had executed a 
bail-bond written in the nauK* oi James JnncSf and sub¬ 
scribed by him with the initial J. Junes but it did not 
appear that he knew his name w'as written Ja 7 ncs in the 
bond. > 


Lord Ellenborougii ('). J. It is right that the party 
should liave this remeily. The remedy by plea in 
abatement is a late one, and insufficient. The defend¬ 
ant however must undertake not to bring any action. 

Bayley j. The defemlant docs not ask to set the 
proceedings aside with co'^ls, 

Per Curiam, Rule absolute. 


(tfj 15 East^ tS'h 


(i) 


(e) 109. 
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J8I5. 


Na^'. 14th. 


iloE, on the Demise oiTaol^^ga/ns^JiEDroRD. 


Devise to his T | PON a case reserved at the trial of this ejectment, 

wifefoi life, ^ rr I 1 r r " 1 

rcBiainder to ftt Ilum/itgaoHy Uic tiicts, as Jar as concerns the 

rcttfatrd’cfta determined by the Court, werethe^e: 

hi. daughter for Walter Thong, bein^ seized in fee, on th^ i3Lh 
to tiiisiees, &c. of Augmt 1768, dcviscd the proinibe’'. in'miegtion to 

lemainder to , , ^ _ . r. 

the hens of her JUS wife for subject to , the payment of an 

•want of such -ff* during iKp hfe of his wife, 

oveMn*^fVe'”it^* wliich he charged tJie premises; aiul after the 

heing his will determination of tlmt C'-tate, to trustees to preserve 
and tiuanwig, ^ ^ * 

tint aftci the contingent remainders; “ and I’rom and iminediat^y 

decease of hi-s iv ^1 j r -i- t i ’ -i 

wife,his daugh- alter thc decease or jny witc, 1 devjse tin* said ines- 
suages &c. to my daughter Elizahtfh, the wife of J. Bed- 

(ba^'aUeTihe defendant) lor life, subject to the payment of 

decease of lus the said annuit\', with rchUt^der in like manner to 
wife and daogh>*. ^ 

icr the premises trustees to preserve contingent remainders; and from 
LT veft in the and immediately after the decease of my said daughter, 
Wyofhis I devise all and singular the said messuages, &c. to thc 

foVwanVol such ^®**'** lawfully begotten; and for want of 

issue, should go issue, then I devise the same to lijy grandson 

over In fee, Am! . . -k * ** 

that his daiigh- 'Q. ft. Thong and his heirs and assigjWrTor ever; it 

have any power my will and meaning that after the decease of my 

intent?-^H«ia. daughter should have only an estate for life in 

tcrnStwIth?^* the said premises, and tJuit after the decease of my 

standing, took ^yifc uud daughter, the said premises should go to and 
an estate tail, ° 

and barred thc vcst m thc heirs of the body of my daughter; and that 
by suffciiHgT"^, for w^t or in default of such issue the same should 
recovery. absolutely go and vest in 0 . W. Thong and his heirs, 
and that my daughter siiould not have any power to 
defeat my intent and meaning in this respect.” And 

8 he 
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)ie gave p<^er to the trustees and heirs, and 

directed them, from tijfn^totimc and at all times there¬ 
after, to dp all iicfl^^^essarv for fulfilling such his in- 
tent and meaning, "itir the more elfectually settling tl\e 
said premises agreeably thereto, and the prevention of 
any thing being done to defeat the same, &c.’ ‘The 
tcslatOJ* died, leaving his widow, and Elizabeth^ [his 
only cliild, tlnai married'to the clelendant. Aftei wards 
the widow, died, and the defeiKlunt and liis wife Eliza'- 
bdfi «uff 5 jre‘d''a rccovt'ry of tlie pveafrises to such uses as 
Elnahcth should by deed or nill appoint; and she, by 
her will, a))poinLed tlie prcnn\.e^ to the defiaidant in 
fee, and died, never liaving had issue. 

And the (jucstion was, wliedn'v nruler this devise Eli^ 
zabeth, the daughter, liad an estate for life, or in tail. 



Rue 

ajfoiitM 

Benrd]o>. 


S/orlSi foj- the pliiintitf,, argued that El/zabef/i was 
only tenant tor lito, Coiise(ruenliv vvas not entitled 
to sulTer tlie recovorv. For the rule, ho said, in Sheb' 
to/s case (a) lias never been held so inflexible, that the 
words heirs of the bodi/, which would, accoivling to that 
rule, be Avords of liiuitntiou, may not be othorwisc’hx* 
plaint in;-will by the testator himself (/;). Acco^d- 
ingly if by Colson v. Colson (r), j^ing v. 

ling (d), Backhouse v. Wells (e), Perrin v. 0lak^ {J')^ 
Bagsha%' v. Sjienca’ (g), that the rnJo may be relaxed 
in favour of the intention, and the W’urds hei/s of the -e 
body, after an estate for life to the first taker, may be 
construed woids of purelmso. And allhougU LpitT 

' ' j 

(.#) I Ref. J04. 

[}) Rci Loid Kcnyrt!]^ (jjifl.t/le Hetihig, x Mvitt a'l. 

(t‘) Z j-I/k. 146. (tl) 3ji. (ited 1107. ■ 

it) Elf. Cau Ah. 184. pi. zy. to Moii. 181. cited z Burr. 1107. 

{f) iBl.R.byz. 4 Barr 1579, {g)iVes,i4%. 


Ilai d~ 
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1815. Itetermincd the case last cited^upon a dis- 

~ tlnction betwixt a devise of a of a legal estate; 

e^gaiint yet it appepi's that he afterwardsffiWbned that distinc- 

Btufoftu. 4*4'' , , ' ' V ?, 

tion (a ); so tliat it is now agreed that the same construc¬ 
tion shall hold as well where it is a legal estate as where 
it is a trust. The result then of the cases seems to be 
this, that where the intention of the testator !s,mani- 

b' 

festly to give an estate for life to the first taker, and 
that'thc second should take by purchase, this intention 
shall prevail, notwithstanding the devisor has described 
the person who is to take after the devisee for life, by llic 
words fictrs of the body. And so in the case *:t bar 
beth had an estate for life only, because the devisor has 
plainly expressed his intention to give her such estate; 
first, alfirmatively, by limiting it to her for life; and, 
next, negatively, by declaring that she shall have that 
estate only; and further, by distinguishing her life 

'f ■* / 

estate from the remainder to ijjte heirs of her body, by 
charging the one, and omitting to charge the other, 
with the payment of the annuity; and also by restrict¬ 
ing her power to <lefcat bis intent; and therefore this 
shall take the case out of the general role, and turn the 
w^rds heus of the bodif, which come after tjhe estate for 
life, and arc commonly used as words of limitation, into 
words of purchase. 

Lord ICtLENBOROUGH C. J. If we' should be of 
opinion that Elizabeth the daughter took an estate tail, 
there is an end of this case. And it appears to me that 
under this devise an estate tail in remainder vested in 

(a) Garth v. J 3 el(hviiif 2 Ves. 646. 

her. 
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lier^ The t»le is, I think, well and shor||| laid down 
by ^rd TkurloWf in Morgan (a), who snidthat 

le estate is so given, that after 


“ By all the caseg-^ 
the limitation to the ntst'taker it is to go to i 9 ^ry per* 
son who can claim as heir to the first taker, the word 
heirs must be a word of lImit»^ion.” It seems to me, 
following this construction, tliui this must be an estate 
tail in the daughter, in order to effectuate the intention 
of the testator, which was, that all her issue should take. 
And this puts an end to the case without going into any 
other point (d). 


3 <S 5 

1815. 

Roe 

agaimt, 

Beqtoro. 


Le Blanc J. The plain intention of the testator w’as 
to give his daughter an estate tail; for it was not to go 
over until there was a failure* of her issue, and he h£is 
not superadded words of limitation to the heirs of her 
body, to shew that he meant the cliildren of his daugh¬ 
ter only. At the same time he intended to prevent her 
barring the issue,* but this he cannot do. 


Bayley J. I am of the same opinion. In Colson v. 
Colson it was determined that an estate tail vested in the 
first taker, notwithstanding it was devised to him for life, 
with remainder to trustees to support contingent re¬ 
mainders. I have always understood the rule to be, that 
wherever an estate for life is given to tlic first taktT, and 
afterwards to any branch of his heirs as a class, so that 
the whole line of heirs to the first taker, ivho answer to 
the description in the will, should succee<l liim as such, 
there the first taker cannot have an estate for lt% be* 


(a) I JPr, Ck Cas. 219. 

(i) There wai another point made in argument upon the cf^ior 
a feotTment by the defendant, and fine af^c'wards Uvied to hn.». 


C.JUS 
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Dampieii J. ■ It socnis clear by the limitation over 
for want of Ks£.ue of his daugliter, that the testator 
used hens of the body as words of limitatioii. It 
has already been deternuned that this is a'devise of a 
legal estate («), and Lord Hurdn icke in Bagshaw v, 
SjJCHcei , when he took a diHercncc betwixt a trust in 
eqmtij and a legal estate, agreed that upon a devise of 
a mere legal estate, the words must be taken as tliey 
stood, accordijig to the strict legal determination. 

Judgment for the Defendant. 

Fiere Serjt. was for tlie defendant. 


CASES IN MICIIAEL'MAS TERM 

cause all heirs claiming as heirs must take by de$^t; 
and therefore the wmrds “ heirs of the body” dd' not 
J&perate as a designatio but are words of 

limitati<!^ The words h^irs the body are properly 
words of limitation, and not words of purchase. 


(ir) 'Thpi^ \ Jhi'fori}, i Bi. Ch.Cis, 


Tu^sUf, 
iysT* 14th. 


Iloii, on the scvcnil Demises of Allport and 
Others, againsl Bacon. 


JECTiMI'.NT. At the trial before Dallas at the 
SiaJJhrdshire assi/e-?, a verdict was found for tlie 
plaintilli subject to the opijiion of the Court upon a 
casti, the niatorial facts of which are these: 

where,logeiT'.er i '< 

with all my l.oii.chold good;, &c. foi lif^, and after her decease then all//« ifl/V 
goods, &c. to he divided among my '.ons (, aming five^ share and share alike;” held 
that the sons took a fee in the lands after the death ot the wife, and that the estate of 
one of tJiem was well devised to another, by a devise *' of all my fiofottimn^le share 
which belongs to me, after niy ntotlict’s death, to him and his hens.” 


DcTise to wife 
of '* all and 
siiiguK'r my 
fr( ehold lands, 
inCT<\,a|.t?, and 
tenements at, 
&c, 01 tlsL- 


John 
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• 

John Bacon the elder being seised ia devised 

to Ws wife Ellen, “ all and singular my freehold lands, 
messuages, and tcnem4|tts at Tuthury and Hanbiiry, or 
dsewhere, together with all my household gciifc, cattle, 
chattels, debts, and all my implements ofhusbandry, &c., 
ibr her natural life, and aftc? her decease then all the 
said estates, goods, &c. to be dividefl among my sons 
'Phomas, John, PJtw^phnj, and Peter Baco?i, and my son- 
in-law C. Tabberer, share and share alike.” The testa¬ 
tor died, and afterwaijils John the son, by his will, gave 
and bequeathed to his wife certain copyhold land, 
“ and if my brother Peter should ha})pcii to be the 
longer liver after me and iiiy wile, I give and be¬ 
queath to him 77iy propot'lionahle share, which belongs to 
ine after my inotke7 's decease, tohim and his heirs for ever.” 
Jolm died, then Blle7i the wulnw of the first testator died, 
and afterwards Jo/m's wife died, and Pelfr survived, 
and devised to his wife (the defendant) Ibr life, and 
died. And two questions Were made, ist, ^Vhat estate 
the devisees took under the v\iii of,A,/tv Ihicun the eldci' 

after the death ol Ellen l'i.t widov. 2 dlv, \Vhether 

«> * 

the C'Jtate of John the son passed by his will to his bro¬ 
ther Peter, so as to pass by ihe devise of PeU'r to the 
defendant. 

Pealce for the plaintiff argueil, i«'t, that the devisees 
under the will of .7./?. the elder took only an estate for 
life. For Uic w^ord cstaia,, which is the only word 
capable of enlarging the dcvisc beyoiul a life interest, 
will not have that effect, because being used in the plural 
it shews that the testator did not mean by it to ei^rets 
the quantity of interest, but only the things which were 
the subject of the devise; in the some manner as if, instead 
of saying all the said estates, he had repealed ail and 
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Roe 

egainiJ 

Bacon. 


singular my freehpld lands, &c. at Tvihury, &c. or else' 
where; which, if he had done, would plainly have p^fiised ^ 
j^ut an estate for life. In Derm v. Mellor {a) the word* 
lands, “tenements, and hereditaments,” were held to 
carry only a life estate ; and it was long ago doubted by 

a 

Lord Hardmcke whether estates in the plural denoted 
more than a description of the lands (i). It is true that 
this word has since been considered as oquivafent to 
estate m the singular (c); and the latter word has been 
sometimes held, though not always (d), to carry a fee; 
as if it be coupled with the word lands^ there is good 
reason why it should pass the interest, for if it meant no¬ 
thing more than the lands, it would he useless, for the 
two words would mean but the same thing (e). But 
where estates, whicli according to its natural sense means 
the lands, is the only word of description, and particu¬ 
larly where it is joined with the word said, which is a 
word of reference, making the things to which it refers 
to be, as it were, incorporated into the devise, the same 
as if they were repeated in it, there is no reason for 
extending this word beyond both its natural and its re¬ 
lative sense, 2dly. The words “ prapm'tionahle 
share,** are not sulTicicnt to pass the estate of one bro¬ 
ther to the other. 


Lord Ellenborougii C. J. If w'c wcie called on t<» 
construe this will with the same critical precision that 
would be prescribed to a grammarian, I sliould be 
much inclined to adopt the arguments of the learned 
counsel, because the said estates do seem in strictness to 

(a) 5 71 i?.558. (If} Goodvfyn v.Goodviftf, i 

(r) fletcher V. i T, Jt. (rf' Dernv, Gaskin, Cowp.Cs7• 

(c) R'it Wright, 7£atf,t59 

rclci 
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t 

refer to the freehold lands, messuagi^ and tenements 
.be&fH^devised, according to the rule, verba relata inesie 
videniurJ*^ But in cases of this sort unless tlie testato^^. 
uses expressions of absolute restriction, it may M general 
be taken that he iittends to dispose of the whole inte- 
rest; and in fuUherance of this intention courts of jus¬ 
tice have laid hold of the word t’s/a/r, as passing a fee, 
wherevlr it is not so connected w'ith mere local descrip¬ 
tion as to be cut down to a more restrained signMicn- 
tioii. Now in this ca<^ we find the word estates, W'hich 
at this day may be taken to be equivalent to estate for 
the purpo«*e of psijsing the wliolc interest, and really an 
urgumoul i.H afforded from the company in which |Im‘> 
vvord is faund, why it should so mcHn. For the lestator 
dcv;;es aSl the said estates, gocMS, &c. amongst 1ms son-, 
which without doubt passt*d the entire pro})erty m the 
goods to them; wh.erefore by the aid of collocation the 
word estates may, I think, tuirly be intended to compre¬ 
hend the intire interest in the lands. And this falls in 
with the principle of tJie decision in Hue v. JViight, 
liejf},, wiiicli is not at alfbrt>keii in upon by tlie 
former decision in Doe v. IVught [a) ujxui anotlier clause 
of the same will, in wlxicli the word estate did not occur. 
Wherefore it seems to me that llx; devisees iiiulcr this 
will took a fee after the death of the widow. Upon the 
other point, “ my proportionable share” means all Iv', 
iiitcrest. 


3<5p 


1815. 


Rot 

flfmna 

BXfeoN. 


Le Blanc J. To hold the rule strictly, tliat in every 
devise of lands without words of limitation no moretlim^ j 
ii life-estate should pass, would be to deleut in many 


VoL. IV. 


(a) 8 T. R. 64. 7 N, R, 335. 

Cc 


msUuieo^ 
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1815. instances the iiitciftion of testators; and the courts see^ 
- ■’* this, have always been vigilant to lay hold cfother 

ftfainsi , SEXpressiotis, and among them, the word estate, to pre- 
Bacon. ^ conse<]uence. Here the word is estates. The 

testator first disposes of his lands, together with hi*- 
goods, to his wife for life ; afterwards he gives Mr said 
estateSf goods, &c. to be divided amongst his sons. 

I 

Now estates may mean as well the interest in the lands 

as the lands themselves, and here I think the court is 

« 

justified in gi\ ing it the more enlarged constniction. 


15 A.YnLY J. It seems to me that estates might be 
meant as explanatory of what the testator intended by 
the words alt my freehold la?ids\ &c.; anti although upon 
those wtirds alone we should not liavc been warranted 
in saying that the whole interest passed, yet now that 
he has used the? word esiaiest tliis may be interpreted 
to mean the (]uantuin of interest as well as the land. 


Dampier J. The jj^ate devised to the five sons was 
to be divided among liiern: “ my proportionable share” 
refers to such a divisible estate. 

Judgment for the Plaintiff in 
part, but not as to Joh}i\ 
and Peter '5 th* 
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t 

GRAHAflr against ANUERSoif .1 '^weiRtAr^ 

Nev, sjth, 

^NE of the bail in this case, a natural born subject of a nativt of 
England, who was a hous(.kocper, was permitted to ^r/wcd tT* 
justify partly in respect of a landed estate in Surinam, 

, , in respect of 

and paftly in respect ol property in England. A late case property partly 

of this sort before Dampiei' J. was mentioned. («) pat^l^Jbfoadf 

BAYr.EY J. (the only .fudge in court) observed that 
the Plainti/Tmight, by pressing the bail, compel him to 
render his property abroad available. But afterwards 
on the same <lay, he added that he had looked into the 
cases, and that they were contradictory {b ); and that it 
must not be taken for granted, that a parly ciui justify 
in respect of property abroad when ho lias no other 
property. 

(ff) See Beardmiit v. Pi'Uiips, ahti, 17 3, 

See Smtli v.Segndreit, I Jif B. Boddyy.J.nhiuJj 4 2^16. 


Doe, on the several Demises of Newnham and 
Another, against Creed. 


/i idijy, 
Kvv, J7tli. 


I h’’JEC 7 ’'MEN 1 for certain messuages and premises Devise of tts- 
-j ■ 1 /. « utoiS reversiou 

situate in PrescotU^eet, m the parish ol St. Mary to j.N.iw 

Maijdl&w, At the trial before Lord EUenborongh C. J. to%TntHieaTd^ 

raise portions 

younger children, remainder to his fir^t and other sons, poWer to J. JS. and 

those in remainder duiing thru lespccnve poiscssions, to H^ 4 i%iises of the lands in 
Sussex BiaH Httniintdomhite, for nor exceeding twenty-one »«w/and of 

the lands in Middlesex and-Z(?»d<w for not«receding sixty-one years, at the iituui arcthet lit 
mo^t rent: Held tJ>at J.N. might well lease the lands in Middlesex upon a fine, and at 
a icscrvcd'Ycnt, which rent exceeded the rent leserved upon a loimer lease iti being at 
the date of the will, and at the trstatoi’s death, and upon which lease rhe then lessor 
had also taker a fine. 


at 


C C 2 
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l^^ddlesen^ sittiugs after last Hilaty tern^tlicre 
for the plaintifli subject to the ^ opinion of 
agamt upoii tlic following case: '' 

CaeKD. "■•t'f,, 


John Newnham being seised in fee of the reversion, 
expectant upon the deatli ofii. Nexmifiam, of the premises 
in question, by his will dated 8th October 17575 de¬ 
vised all Ins manors, messuages, lands, tenements, farms, 
and hercdi^icnts, and all his real fieeholdond copy- 
hokl estatcs^icc. in the counties of SusseXy Huntingdon^ 
and Aliddlesexy and the city of Lo/tdony and elsewhere 
in Great Britain^ to his son Newnham tor life without 


iinjieachment of waste, with power to charge his es¬ 
tates in Sussex with a rept-charge not exceeding 1000/. 
a year as a jointure, and with a sum of money by mort¬ 
gage foryoungcr children, remainder to the use of thefirst 
and other sons of the body of his son < 717 Vl,&c., and he di¬ 
rected tlmt it should and might be lawful to and for his 
son ,71 N.f and for all and eveiy person and persons who 
should be entitled to, and inherit his said estates under 
the several limitations aforesaid, during their respective 
possessions, to grant leases of the same estates, or any 
part thereof, from time to time as occasion should re¬ 
quire, that is to say, of all or any part of the messuages, 
tenements, farms, and lands, &c. in the counties of Sus¬ 
sex and Huntingdon for any t<^i or terms of years not 
* exceeding 21, so as tliere should be reserved by such 
lease or leases the most rent that can bo got for the same, 
at\d of all or any part of the messuages, ground, and 
tenements in the county of Middlesex mdi city o£Lotidon 
for any term or terms of years not exceeding 61, so as 
there shall be reserved thereon the usual or other the 


most rent, tliat can be hud ibr Uie some, &c. The tes¬ 


tator 
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tator died in 1764. JS. Neianham died in 1767. Prc- 
viousljjto the testator’s death, vm-'in <^^41, die 
premisesb^question were demised by indentnj^in 
sideration of 100/. fine by Sir W. Lemony (from wlidm 
botli E»Neiv)iham and the testator derived title,) to one 
E. W. by th6 description of all that messuage, &c. in 
Prescoit^streetf &c. habendum from Christmas 1744, for 
41 years, at a reserved yearly rent of 61 , After the 
death of E, Netonham, J. Newnham the son being tenant 
for life, by indenture of the 25th of Ma^ 1772, in con¬ 
sideration of 150/. fine, and the surrender of the for¬ 
mer lease, demised the said premises to one Beale for 
61 years, at a reserved ycarl}’^ rent of 10/. Afterwards 
four other messuages were built on the said premises, 
and by indenture of the 26th July 1811, between tl»e 
said J, Neimham and tlie defendant, J. N. in consider¬ 
ation of a fine of 315/. and of the cancellation of the 
former lease to Beale, demised the said premises by the 
description of all that piece, &c. together with five 
messuages, &c. for 61 years at a reserved rent of 10/. 
The said jiremises were at the time of gtanting this 
lease worth to be let for the term of 61 years, with the 
covenants, &c. containe«l in the said lease, and according 
to the usual covenants,- condition-., and provisoes of 
letting in the parish whei’c they arc situate, 50/. per 
annum. The defendant entered, and is in possession i 
J. Newnhain died, and.the plaintiff is iatitled to recover, 
if the said lease is void, as not being made pursuant toi^' 
the power contained in the will. 

The question for the opinion of the Court is, if tlie 
plaintiff is intitled to recover; if he is, the verdict to 

stand, if not| a nonsuit to lie entered. 

* 

Cc 3 


Scarlett 
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Scar^i^or the plaintiff argued that thd le$se was 
\% iK^ll^ing irfSde in conformity with the poweclT For 
^ is to be expounded strictly acco|*<:!ang to the 
ll^^^'^the construction of powers; the reason of 
wh'l^^me seems to be, because powers ate in abridgment 
of the rights of those in remainder; for which reason also* 
wherever the power is coupled with a condition, this 
being for the benefit of the remainder-man, the condi» 
tion is to be strictly enforced. Now the condition in 
the case at bar is, that there shd!l be reserved the usual 
or other the most rent; and the lease is in consideration 
of a fine, and a reserved rent of lol. That this is the 
most rent is negatived by the case ; and then the ques¬ 
tion is. Is it the usual rent ? Now it is for the defendant 
who sets up the lease to • prove this. Usual^ taken in 
one sense, may be said to signify such as has been be¬ 
fore reserved; but this is not the sense in which it is 


•U 

us^ Jifere; wliich will appear by reference to the power 
itself, and the reason of it. The power, as it respects 
the lands in Sussex and Huntingdon^ is conditioned for 
the reservation of the most rent, absolutely ;'>■ but as to 
the lands in Middlesex and London, it is for the reserv¬ 
ation usual or other the most, in the alternative; 

the reason of Mhich variation in the language of the 
condition was obviously to enable the tenant for life to 
grant building leases of the glands in Middlesex and 
London as occasion should r ^ | fe c. Therefore as to 
■^•these lands the language of tfievtestator is, it may bo 
necessary to grant building leases of the lands in Mid¬ 
dlesex or London; and if it should be, then it dinnot be 
expected that a rack or the most rent caifi b'^ gotten for 
them; it shall therefore be enough ii^ )iuch an event to 
reserve the usual jent, that is, the rent ^hich is usually 

lo reserved 
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reserved, upon building leases of other laM^iii the 
same<s^ghhourhood; but if there be<^o ne^)^lty 
buildin^leaae, then the lands in, Middlesex 


lion will stand in the same situation aS the 
ses: and Hu?itingdo?iy and there can be no‘ )|^|||;for 
taking a less rent for them than tor the otheni; and 
therefore in that case the other alternative, that is, that 
the most rent shall be reserved, shall attach upon them 
as well as upon the lands in Sussex and Huntingdon. 
And tliis mode of construing the words of the conditit)n 
dislribuli'oei will satisfy both alternatives, and is the only 
reasonable'^eonstruction; for any other will defeat the 

k. 

benefit of the remainder-man, for >\ hoho benefit alone 
this condition was made. If it be asked, Is the tenant 
for life then prcclude<l from tiiking any fine? it may be 
answered, he is not, provided that upon every building 
lease ho reserve the usual or common r«^JU of the neigh¬ 
bourhood, and upon every other lease the most rent, 
But as the defendant would have^it, if the tenant for 
life has originally let these lands upon ii building IcaM', 
at a more nominal rent, he and every successive tenant 
for life may go on from time to time granting leases at 
the,same nominal rent, however great thc.j^provcd 
annual value may have become, and may exhaust the 
whole value of the term in him .ell* by taking a fine to 
the utter disparagement of those in remainder. And 
this is to be done ,colour of a condition which 

tiad for its sole objects to secure the interests of tJiose iif 
remainder, And where the interest of the tenant for lifo 
Is already provided for by the power given him to join- 
J urc and faise portions for younger children. . 


C c 4 


Lord 


1815, 
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Lord EiyLENBORouGH C. J. Unless we found some* 
in language of this power pointinathe 
as the test of what should be/Considered 
we cannot embark this of it into the 
question^ Usual in its ordinary sense must mean usual 
to be letten with reference to the subject to be letten. 
Wlien the testator authorized the granting of leases of 
the lauds in Middlesex and London for 6 i years, he 
might possibly do this with a view to repairing leases, 
such as leases ofhonscs in London frequently are. The 
testator however must have contemplated |^at a fine 
w ould be taken; for the lease stood originalljs in his 
time, at a rent of 61 . a-ycar with a fine. Afterwards 
we find the rent was increased to lo/., and it now stan4s 
at that rent, nierefore the interest of the remairder- 
maii has been improved; for tlie rent has become a 
better rent. It is sometliing more than the usual, 
though less than the most; but it may be either usual 
or most. Suppose these lands had brcoiue situate in a 
ruinous part'of the town, in such a case the tenant for 
life might not have been able to get ihe usual rent; and 
then'-'^j^j.was to get the mo&t. I'lio devisor had two 
dcscrij^Ohs of property; that which lay in Stissex'and 
Hunthigdon, for which he provided that the most rent 


should be reserved, as upon an agricultural lease, when^ 
the annual produce of the laj^^uight be supposed to 
afford to the remainder rent; the other dc- 

‘ "i ^ - 

scription of property he allows to be let ftir a longer 
term, and at the usual or other the most refit And for 
this property we find that a fine has always been taken; 
and that upon the two last leases the refit; has been in¬ 
creased. Is it not then the usual reli l^lt is the usual 
and something more; it is inclusive of^/usual, being 

15 the 
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the usual and more. It seems to me tbererol^lhat the 
term^i^his power have been pomplied withj|^and 
nothing l^been done but what th,e persop 
the power mu^^have contemplated; the 
ing been befoifil'Iet on fine at a reserved rent.: 
has been let on fine, and at a greater than tf 
rent. 



Le BlaiVC J. Looking at the situation of the tcota- 
tor’s property a*' it is plated on the casoj and also at the 
language which he has usedj w'ho is the framer ot thL 
power, I jihi unable to give to it any other construction 
than that which has been given by my Lord. The 
testator must have been aware at the time of creating 
the power that this property .was on lease at a fine and 
a reserved rent j and he makes a distinction in the terms 
ofllie power, as it ai)plics to the different description'- 
of property which he disposes of As to that 
and Uunfiitgdiftishin'y he says, the •most rent, but when 
ho comes to the property in Middlesex and London he 
introduces another term, by saying the usual or other 
the most rent. If his object' had been to prevent the 
taking of a fine upon the lease ot the lands^^j;i!ionrfo« 
and Middlesex, and to require that the reirihin^r-niaii 
should have the most rent, he had no occasion to vary 
the phrase in respect ^^,these lands, from that which he 
had used in respect lands in the two other coun¬ 

ties. Therefore by introducing the term usual, he cer¬ 
tainly meant to secure to the reraaindcr~man as much 
rent as before, but he also meant to give the tenant for 
life power to take a fine. It might happen, however, 
that some part or the whole of this property might be¬ 
come so ^iP^ted, as not to fetch the usual rent, and ii 


1815. 
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1815. It had $roo^'upon the term ^tsml alone, the power of 
^ Would be gone; he has therefore added^the 

i if ^ 

“ or other tlic most rent.”^/^ Where- 
e seems to me to be well sustained by the 


r R b S Q. iV V dVf 

sriy 

OWOTi. »< 



Dampier J. m the course of the argument said, that 
he had always considered xmud in these powers as con¬ 
trasted to mo&t. 

Per Curiam, Judgment of nonsuit. («) 

Btu rough was to have argued for the d<'fe^bin^ but 
the Court stopped him at the outset of his argument. 


( ) As to the taking a hne, see Right v Thomas, 3 Burr. ^440- -As 
to the construction of the words usuit rent, sec Motrice v, Bntfo^ < , 
liirdt 335. Oroy V. Mohun, %Chan R 56.66 68 

« 
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1'lie King against The Inhabitants of Standard 

. Hill. 


aui >j|>rder of two justices, two persons named 
th^l^n kibstantial householders of the township of 
Standard Hill were appointed overseers of the poor of 
the said township; which order being removed by cer- 

If 

cctuorari, witli- ttorari, a rule nisi was obtainodK&r quashing it. Tlic 

but appealing ^ ^ ° 

affidavits in support of the rule'fiiCT^rth, ihaX. Siandat d 
Hill is a close or piece of ground within tjhe precincts 
or liberties of the castle of Nottingham, which before 


An appoint¬ 
ment by two 
justices of ov r- 
scers of the 
poor, may be 
removed into 
this Court by 


S I 

tinstit to 
e Quatfer 
Sessions, and 
this Court will 
go into the 
question upon 
affidaTit, whe- 

thef the pLce for which the appointment is •nadc be a township or viU, and if Jt ap¬ 
pear hy the afifidavits that it 1% not, and be not stated to be such, or "that it h leputcd to 
be fuch, the Couit will quash the appointment. 


the 
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tlie year^tSoy was let out in gai^ens) but In 
was by the Duke of Niyocastle, the onigjbt. * * 
castle, oSd then for the first time had sevei 
houses built imon it. Before that time th 
stable for the hundred within whiini the castl^^l^ 
used to issue his precepts and serve them at tlie^lodge 
of the castle, and obtained returns to such precepts of 
the inhabitants living within the precincts from the por¬ 
ter at the lodge. After the erection of the houses the 
high constable directed the porter to attend a meeting 
of magistrates for the county to be sworn in constable, 
which he accordingly did in Sepi. 1808, and was upon 
the application of the said high constable appointed 
and sworn in constiibh* for Standard Hill for the year 
ensuing; .but this was done Avithuui the knowledge of 
the Duke, or his steward, or any of the inhabitants of 
Standard Hill, who refused to make good to him paj - 
mtmts which he had made to the high constkbJe for 
assize and sessions bills, returns of taxes, &c., alleging’ 
that they were not liable to the appointment of an^ 
constable, or othei civil or parochial officer, or to^thc 
payment of any such charges; and in consequence oi 
orders from the steward a constable had not sworn 


in or acted since /Ipril 1814. Standard Hill, and the 
castle with all its precincts and liberties, were always 
deemed to be cxtra-p^ifochial, and no part of it was ever 
reputed to be a towS^^ or vill, or assessed, or liable 
to be RsseSsod, to the relief of the poor, or ever had a 
constable, or overseers of the poor, or other civil officer, 
appointed, except as above stated. A chapel was built 
on Standaird Hill, by private subscription, for the cele¬ 
bration of divine service according to the rites of the 
church of ^^land, in pursuance ^ an act of the 47th 

of 
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of the King, intitaled “ An act for erecting a qhapel on* 
certain ^tra-parochial land called Standard HilU^ic,; 
actVeontained a proviso that nothing therein 
extend to make any new parish, or to alter or 
affect any tithes or other ecclesiastical payments, or any 
rates, taxes, assessments, or other payment whatso* 
ever, &c. 

In answer to this it was stated upon affidavit, that 
Standard Hill now consisted of more than 17 dwelling- 
houses, occupied by substantial householders ch’giblc to 
serve the office of overfjpcr, and that there were various 
other houses there, . occupied by respectable h'^use- 
keepers, and other buildings in progress, and the num¬ 
ber of its inhabitants was upwards of 140, and upwards 
of 36 menial servants vi’cre resident there. 

'Vopping and Denman shewed cause against the 
rule fblr quashing the order; and first they objected 
that the Court would not try this question upon affi¬ 
davit, but would rather leave it to be tried by appeal 
to the quarter sessions, which was the proper forum to 
determine whether this is a j)lacc for which overseers 
ought to be appointed. For this appointment is not 
impeacned for any defect upon tlie face of it, or for that 
the justices making it had not jurisdiction, or have 
abused their office; which might have been a ground for 
the Court to quash the order j(a)j but here it is ad¬ 
mitted that the justices had jurisdiction, and have fairly 
decided upon the merits; and whctlier they have done 
so correctly, is properly matter for appeal to the 
sessions, and not for this Court in tlie first instance. 

(a) Rtx V. Gnat Marhtu, % East, 144. Sex v. yamis, ante, yo\ ii. 
jaa. per Baylry J. Rex x Ovtrsttn of JBridgxuater, Ct^p. 139 


And 
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And if the Court may try upon affidavit whether this be ‘a 1815. 
vili ohsiot, they may try any other question^ j 
the persohl appointed be or be not sabstaui 
holders; or if this had been an order oFremovl 
the pauper, was chargeable or not: all which 
have hitherto usually been determined by the sessions. 

Wherefore for avoiding such consequences it is better 
' that the rule should be* adhered to, that what is properly 
matter for the sessions should be determined at the 
sessions, and not becoming to this Court in the first 
instance; and it seems that this is so peculiarly a matter 
for the sessions, that whenever they adjudge a place to 
be a township or vill,. this Court will not, even upon a 
case stated, go into the question (a). So if tJie scs.-'ion^- 
confirm overseers’ uccoilnts,*lhis Court will not try llit* 
merits upon affidavit (I/). 2dly, Supposing the Court 
will now entertain the question, it is submitted that thii^ i^ 
a toixmship w village within the intent of the statnle 
13 & 14 f’ar. 2. c. 12. s. 21. For though tlie affidavit^ 
tio not name it such, yet they stale sufficient from whit h 
to draw this conclusion; for they state that the place 
contains 17 dwelling-houses of substantial householder*-, 
and other inhabited houses, and also otlicrs ittjgi^ogrcs!:, 
and that the number of inhabitants exceeds 140. And 
according to Lord Coke* a definition (r), a vill is a place 
consisting of many mansions and neighbours; and it 
scem^s that although there be but one or two houses only, 
yet it may be a vilHiy reputation (d); and tiiat wherever 
there is a large assemblage of houses, reputation is nor 
necessary: for a place may beoome a vill in facj;, though 

(a) Hex Rmton Abbey, % T. H- loj. 

Oi) ante, voi.ti. 321. (c) ChLU 

{i) V. Overseers of By ford, 
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against 
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tants of 
arANDARO 

H.t L. 


it be not so immcnioriaily {a)y tlie intent of* the statute 
being, that as soon as it becomes avill the justices may 
a^jpoint. ' 

Lord Ellunborouoh C. J. The extensive conse¬ 
quence to which a decision founded upon the argument 
of to day would lead, makes one pause, and require that 
it should be distinctly stated upon tlie affidavit that thi^ 
is a vill or township ^ejariq. For the immediate con¬ 
sequence of our holding this to be a vill for which over¬ 
seers ought to be appointed would be that overseers must 
be appointed for all the inns of court and every colle¬ 
giate or ecclesiastical establishment, which would work 
a great alteration in the Jaws ielating to this subject. 
This consideration makes me iinwiliing to pass the aii- 
^ciciit limits unless w'arrantcd by positive affidavit, and 
therefore until 1 find it stated that this is a vill, I shall 
defer coining to such a conclusion, which may lead to 
so extensive a consequence. 


Li: 13 j.an(. J. "Where ue see that the order which 
is removed into this court has been made without any 
foundation to support it, I think we ought to quash it, 
without giving the parties the opportunity of going to 
the sessions. I cannot find any thing in the affidavits 
that justifies the calling this either ii tC'»nship, hamlet, 
or vill, for (he place iqipears tol^e part of the old castle 
of Notivigham,. -The“fJoU1rt then I think is bound to 
interpose in.Vfie first instance, and save the parties from 
the chancXs of what might happen at the sessions. 

^ Per Curiam^ Order quashed. 

and Abbott were against tlie order. 

(<?) St,t Delting v^tckelanc, tones. 419 -’ 
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The KiliiG against The Inhabitants 
vt otherwise Nymett Tracey. ' / 

PON appeal, the quarter s^sions for the county of 
Devon quashed an order of justices for the removal 
of John HaVi>kms frons Bow, otherwise Numeit Traceift 
to Okehampton, subject to the opinion of this Court on 
the following case: • 

The pauper on the a4th Jimuary 1767, when he 
was ne^ii'ly eight years old, was bound as a parish ap¬ 
prentice by indenture to one SilUfant of the parish of 
Northtawton, to serve until he attained the age of 24. 
He served accordingly until •within a short time of his 
attaining the age of 21, when his master being about to 
leave Northia'iaton^ and no longer wanting the pauper’s 
service, told him that he might leave him, and go where 
he liked, and shift for himself, but that if he could not 
provide for himself he might return to him. Upon this 
the pauper quitted SilUfant^ but his indentures were not 
given up to him, nor cancelled, nor was any thing said 
about them. CTpon quitting S/Z/iTunif he hired,himself 
to another person in Northfwwtmii and served until 
nearly four months after his being of age, when with¬ 
out any communication with Sillifant he bound himself 
as an apprentice by indenture to one IVebber at Oke- 
hanipton for three years, to learn the business of a tanner, 
to which indenture his father was a party as a security 
for hia service. Under this indenture he served Webber 
at Okehampion for the three years. And the question 
was, whether the pauper acquired a- iettleinent by this 
service with Wehbn' at Okehmnpton. 


Satut'Jay. 
Ntv. I8th 


A parisli ap> 
pi entice was, 
bciore the 
pas^Mig of Mat. 
»8 Cr.3. f.47,, 
bound tilt 
tw’cnty-rciir, 
and seived nil 
nearly attain' 
mg twenty- 
one, when hi; 
master, being 
about to leave 
the palish, and 
nolonger want¬ 
ing hi; service, 
told him that 
he might leave 
him and go 
w here he liked, 
and shift for 
himself, but if 
he could not 
provide for him¬ 
self he might 
re;111 11 to him, 
upon which he 
quitted, and 
when he was 
about lour 
months past 
twenty-one 
bound hunself 
by indenture as 
apprentice to 
another master 
for three years, 
and served with 
him the three 
)cats Held 
that he did not 
acquire a settle¬ 
ment by servioc 
under the se¬ 
cond indenture 
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Peake in support of the order of sessions argued that 
he did not. For the original indenture 'wixh.f^illifant 
being made before stat. 18 G. 3. c. 47. was^jod to bind 
the pauper until his age of 24, and nothing was done to 
discharge it; for in the case of a parish apprentice 
under age the indenture cannot be discharged by his con¬ 
sent alone, but the parisli ofiicers also ought to give their 
assent; neither does the apprentice’s coming* of age 
render his consent given during nonage good to dis¬ 
charge the indenture {a). And .it seems that in no case 
can an indenture of apprenticeship be discharged, but 
by being actually canccllctl (^), or deJivercu up (c), or 
by something done which is equivalent, as the payment 
of money (d); whereas so far was this from being the 
case, that tlic pauper was told that he might return 
to his master. Also, tlic indiscriminate leave of the first 
master to go wliither Ijo liked, and shift for himself^ 
did not make the paiqier’s service with the second 
master a service under the indenture with the first, be¬ 
cause the leave must be applied to a particular service, 
and not general to serve any p«;rson (c). Nor can it 
be said that here the paujjer has elected to vacate this 
indenture upon attaining his full age, as by law' lie might 
do {/'); for where the bijiding is under the authority 
of an act of parliament, this takes away tiie power of 
electing to vacate the indentures (g ); besides, the pauper 
did no act after coming of age to signify his intention 


(<i) Jfexv.yiu 5 trey,Ii:irr.S C 441. Hex v. Laiigham, Ctld, t% 6 . 
(4) Sec Sex V.'Langham, Olid ij6. 

(c) See Sex t, floly Tnai/y, ‘i T.'R. 605. ' 

{i) Sec Sex v Justtcei of Ifet'oit^ Cmli. 32. 

(0 See per Lord Kenyon, Se^ v.Shebbear, 1 Matt, 75. 

(/) £xparte Davii^g T.S.yts- (g) Per Lori Kenyon, j 


to 
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to vacate the indenture, or give notice of it to his mas¬ 
ter; ibr the merely deserting it is not sufficient. 

Giffbrd^coniv&i argued that the first indenture wus at 
an end, and therefore the pauper acquired a settlement 
in Okehamptoji under the second. For a parish inden¬ 
ture, notwithstanding it is made under the authority of 
the stat. 43 Eliz, may be vacated, after the apprentice 
attains his full age, by agreement between the master 
and apprentice; and this may be done without either 
cancelling or giving up the indenture (a); and the pay¬ 
ment of money is no farther material than as it serves 
to shew that the parties agreed to vacate the indenture, 
which may be evinced by other circumstances as well as 
tins; as if the apprentice by^the consent of his master 
enters into an engagement inconsistent with the conti¬ 
nuance of his former obligation, this shews tliat the 
parlies meant to put an end to it; the intention being 
evidenced by the act done; after which if an action 
had been brought by the master on the indenture, this 
would have beenja good defence. Or take it that the 
first master might have avoided the second indenture, 
yet he has not done so, and therefore a settlement was 
.icquired under it; besides, as the second indenture 
endured for nearly four months after ihe expiration of 
the first, and the pauper served under it, there was a 
suffii'ient period of service under an indenture which 
was no longer voidable to gain him a settlement. 


385 
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Lord Ellenborough C, J. If the pauper was not 
in a condition to convey to Wehbci' a present right to 

(«) Rex V. Rccfesal JSierlew, Bun. S. C, 1 BUR- 594. S.C. 

Rtx V. Harbertottf l ‘T, R, T39. 

voi. IV. »4^ iii' 
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his service at the time wljen ho bound himself by inden- 
luie to him, I am at a loss to discover how it could 
enure as a valid binding aTtorwards. Now at^he time 
when llic second indenture was made, the “nrst master 
had not parted absolutely with the ajjprentice, though I 
agree that he had done that whicli might be an answer 
to any action by him on the inilenturo, or for harbour¬ 
ing his apprentice. Still this being but a parol, agree¬ 
ment on his part tliat tlie apprentice might go whithci- 
he would, the master might by paiol resume what he 
had granted by parol, tiie relalion '\hich hail been cre¬ 
ated by deed ijot being- capable of being dissblvcd by 
parol. The original indentare therefore still subsisted 
both as to master and apprentice: as to the master, be¬ 
cause he might revoke his licence and resume his au¬ 
thority; and as to the apprentice, because if he was 
unable to provide for hiuibclf, he was at liberty to 
retu^^i» 


Le Dlanc J. The dillicnlty of maintaining that here 
was a good binding to IVrl'j-'r at (Mr/^mpton is, that at 
the time of tiie biii.ling tiit-r*- does not appear to have 
be«‘n any dis-ohition of the lir-st contract; on the con¬ 
trary, botli parti'-^ contemplated that it still subsisted; 
lor the tkanee given to the apprentice was to go and 
sec if ho could shift lor himself; and if he could not, he 
was to return under the iiulcnture. Tlicre was a very 
, sufficient reason therefore lor the not glvbig up the 
iiidenture, in order that (he parlies might liay;e the bc- 
ueftl of it. 


Bavley J. Unless toe first indentw was at an end 
when the pauper entered into the second, he was not 

at 
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at tliat time siiijttris to contract; which I take lo 
the question; and that to so^ the second indenture was 
only void;^!e is no answer to it. 

I 'fc . 

Per Curiam, Order of Sessions,confirmed. 
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BullaII!) aj^amst IIarulson. rtaidm, 

° Nov. 


^PllESP'VSS, on rst of Ja7uiarj/ i8ic, and on divers A person wlio 

JL ^ ' pic'inbes in :i 

days, &c., for break in/r and onterinir two closes of wt wra/f for a 


the plaintifl’in the parish of Esscr, called 

fihoris and Mill Hatch, that is to say? 200 yards in 
h‘njirth' and 20 yards in breadth of eacli of the said 


piivntf way, 
Crtimot ju';tif\' 
gmiig ouf of )f 
on the ailjoin- 
ing land,be- 
caiisv, the vv.’y' 


closes, in lliose parts thereof,lying respectively on the 
westerly side of and near to a certain ditch or bank sc- 
parating the said closes iroin a certain cartvvay» vvhidi 


»i 

connniinicato'' with a certain public highway, 8^, and 


IS impassable, 

A way of rw- 
ceffity cannot 
bt pleaded ge- 
ntTally, without 
shewing the 
manner in 


with feet in \salkinjr. 

o 

2. Count for breaking and entering certain other 
closes, to wit, Hatch and Shorts, and with feet, &c. 


which the l.'iid, 
over sshitli the 
wiy is cl.iiin</8, 
ij chirged 
with ir. 


Pleas, not guilty. 2d, A.< lo breaking and entering 
the rlohcs in isl count, in those parts tliereof lying re¬ 
spectively on the westerly r.ide of and near to the said 
ditch or bank separating the said closes from the said 
cartway. See., that the deiendaiit long before and at the 
said several tiinc'. whtai, &c. w’as i>cised in his demesne 


as of fiM', ami also in the occujjnlion of a firm calleil 
Bolt Hall farm, contiguous lo the paid dopes, and pre¬ 
scribes in a nue estate for a wat on foot and with horses 


and carriages, from a certain coimiion king’s highway 
in the said parish, into, througli, over, and along the 
said closes unto the said larin, and from theiwo buck 

D d .igain; 
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again; and that before the said several tlnjes when) &c«9 
to wit, on the ist of Feb. 1793, one F* K. then and for 
a long space of time, to wit, for the space 13 years 
next afterwards, being the occupier of the said two 
closes, by means of certain hedges, ditches, and fences 
by him for that purpose planted, made, and erected, in¬ 
closed a certain small part, (to wit) of the breadth of 
8 feet only, of each of the said closes, and separated and 
cut off the same from the rest of the said two closes re¬ 
spectively, and set out the same for the use of the per¬ 
sons occupying the said farm in then enjoyment of the 
said light of way, such way so set out and inclosed being 
thereby rendered liable to want reparation and amend¬ 
ment, from time to time, which it thereupon became the 
duty of tlie said E. K. as occupier of the said closes, and 
liaving so set out and inclosed the said part of each of 
the said closes for the use of the persons occupying the 
said farm in their enjoyment of the said right of way, 
and of all future occupiers of the said closes who should 
keep and continue the said hedges, &c., to make and 
cause to be made at his and their own ffroper costs and 
charges; and the said E. K. from the time of his so in¬ 
closing, &c. until the time when he quitted the occupa¬ 
tion of the said closes, always at his own proper costs 
and charges repaired and amended the way so set out, 
&c., and every part thereof, as often as the same was 
retjuired; and afterwards, and long before the said se¬ 
veral times when, &c. the said E. K.^ to wit, on 25 th 
March 1805, quitted the occupation of thecloses, and the 
plaintiff became, and was, and still is the occupier thereol^ 
and kept and continued the hedges, &c. And after¬ 
wards, and long before t](ic several times when, &c. the 
said wa^Thccame and was foundrous and impassably so 

\IZ that 
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that the defendant and his servants, occupiers of the 
said farm, were necessary prevented from using the 
same; andl^the defendant thereupon gave notice to the 
plaintiff, and requested him to repair the same, which 
he refused ;* wherefore the defendant being so seised, 
&C., and having occasion to use the said way, dtc., did, 
at the ^aid several times when, &c., of necessity turn out 
of the said way, and pass on foot and with his servants 
and horses. See, out of that way into those parts of the 
said closes lying respeclively on the westerly side of and 
near to the said ditch or bank, &c. for the purpose of 
obtaining a way to the said king’s highway, and did pass 
and repass along those parts of the said closes into the 
-said king’s higliway, and from thence back again to the 
said farm, as he lawfully might, going on those occa¬ 
sions as near to the way so set out and inclosed as he 
possibly could; and in so doing did necessarily and un¬ 
avoidably, &c. 

3d Plea, that the defendant long before and at the 
several times whe^ &c. was and still is seised in his de¬ 
mesne as of fee, and also in the occupation of Bolt Hall 
farm, contiguous to the said closes in ^^’hich, &c., and 
that the defendant not having any way to his said farm, 
otherwise than from and out of the said king’s highway 
into, through, over, and along the said closes, by reason 
thereof, and being so seised, at the several times when, 
&c., necessarily had, and of right ought to have had, 
and still of right ought to have, and all the occupiers 
of the said farm necessarily have had, and of right ought 
to have had, a certain necessary way for himself, and 
themselves, and liis and their servants, farmers, and 
tenants, occupiers of the said farm, to pass and repass 
on foot, and with horses, carts, ^d cairiages, from the 

D d 3 said 
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of this on general demurrer; as if a bargain and sale 
be pleaded, without a consideration^ this shall be good 
on general dcmuirer. (a) ( 

Lord Ellenboeo unn C. J. This record Jls full of a 
vast number of prurient novelties in pleading, and there 
is one that has not been touched upon in argument# 
For what is alleged in these pleas, that the defendant is 
seised in fee and also in the occupation of the farm, 
every pleader knows is not usual nor necessary, tor the 
alleging a seisin in fee virtually includes 'in occupation, 
unless the contrary bo shewn. '^I’hen as to titis being 
well pleaded as a way of necessity, it is jdeaded as such 
without shewing any unity of possession or presciription, 
whereby the land over which the way is claimed, became 
chargeable. If this were sufficient, as well might it be 
pleaded, without more, that the defendant had a right to 
pass over the loci/s in quo. Tt seems to suppose that 
whenever a nuui has no( another way, he has a right to 
go over Iii.s neighbour's close. But that is not so. 
This is a sort ol’ novelty in pleading which the Court 
cannot ajipl’ove, considering that the rights of persons 
to things real are belter preserved and cherished by 
maintaining tlic rules of good jdcading than by almost 
any other thing that can be instanced. Tlic question 
intended to be agitated upon this record is, whctlier in 
thccasc of a private way the grantee may break out, 
and go extra viam, if it be impassably as in the case of 
a public way. As to that, I consider Taylor v. White¬ 
head has settled the ilistinction, that the right of going 
on the adjoining land extends not to private as well as 
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public ways. Ancf there maybe many reasons in the 1815. 
case of highways, why the public should have on out- 
let, because it is for the public good that a passage 
should be afforded to the subjects at ail times. But the 
same necessity does ^ot exist in the case of a private 
right. Whoever will look to Serjt. JVtlliamsh note to 
the case ok'Ponifret v. Hycrqft (a), will find both the law 

a 

upon the subject, and the manner of pleading a way of 
necessity, very accurately detailed. It is a thing found¬ 
ed in grant, and the grantor of a private way does not 
grant a liberty to break out of it at random over the 
whole snrhice of liib close. It is established law, that 
the grantee of a private way cannot break out of it, and 
J hc^e that we shall not be carried to nisi piius upon 
such an unlimited right as claimed by these pleas, ft 
seems to me that both pleas are ill* 

Per Curiam, Judgment for the Plaintiff, 

('<) 1 ». 6. 


Patterson a^amst Ritchie. 


Tuesday, 
Nov. 21S1 


^^SSUMPSIT on a policy of assurance on goods va- An abandon- 
lued at 14000/., on board the Dispalch, Iroiu bJ.^madf*by^tlir 


Liverpool to Q^uebec. Loss by capture. Plea non as- 

sumpsit. At the trial before Lord ILllenbotough C. J. upon intelli¬ 
gence brought 

at the Ijondon sittings after last MicJmclmas term, there oi the capture 
was a verdict for the plaintiff, subject to the opinion of ”niurcd**w1iich 
the Court on the following case: Ijfuscd 

cept, was 

held not to entitle the assured to recover as for a total loss, wheie, before action brought, 
the goods were recaptured and arrived at the place of destination, hy which a nartiaf 
loss only was sustained; for the assured can only recovei an indemnity for such los; 

He has sustained at the time of action brought. 


On 
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1815. 


Pat I r f son 
.ijtjnnt 

Kiicinc. 
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On tbe4tii of August 1813 tlie plaintiff, who had char¬ 
tered the ssliip Disjmtck ori a voyage to QuAjrcj shipped 
on bom d her at Lwtrpoolf the goods insured^ consisting 
of 31 puncheons of rum, 120 tons of salt, and a quantity 
of coals and niaf-^, of which he wasowner, for Qjtcbet, to 
be delivered to certain peisons therefor the^jliipj)er’s ac¬ 
count. On the I olh of the sliip sailed with tier car¬ 

go, on the voyag<‘ insured, and on the 27th oi September 
was captured by an Amcticun privateer; t)f wliich captuve 
some of the ci ew of the brought intelligence 

to the jdaintilfal Liverpool on the 1310 f)f ' ctobch" j and 
on that day the plaintilf connnunicaLcd the facts of the 
capture anti arrival of the crew to the underwriters, anti 
oflL'red to ahamlon to them his interest, and demanded 
payment of a total loss, but the unilerwi iters refused to 
accept the abandtuinieiU or pay. On the 27th of Ot/o- 
her the ship tiiul cargo wort' recaptuittl by art Kvplhh 
privaltei. and carried to ILihJu.i ter adjudication; 
wlu'rc II punclu'tajs of tlje jam wejc sold in order to 
pay tlu* salvage on the i< e.ipture of liic gootls. After¬ 
wards in A/i/y 1814 the shiji with the remaining goods 
reached Qin gtt al coiuiition, where the goods 
weie sold lor the accoimt <<f those conceriietl, but it 
was tliscovered tliaL owing to the cajjture and recapture 
188 gallons i>f the rum, and 23 tons of the salt, had 
been plundered and were lost, fn the ordinary course 
the ship and cargo ought to Itave reached Qjuvhec in 
Oefubet or November 1813, and it was from the causes 
above stated, and from the freezing of the river St* 
rence, which sets in in November and docs not leave the 
liver navigable until Apnl^ tliat they did not arrive at 
(lurber till the Ma^ following. Tlie salvage and 
charges on the goods, amounting to 209/,, were paid out 

of 
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of tlio proceeds of the sales at HuUfax and Qut'btc; 
the nett proceeds of which .after payment of such sal¬ 
vage and ^charges amounted to 573/., whereas if the 
goods which were sold at Q,uebec had reached their 
destination Jn Ocioher or November instead of tjie Mai^ 
foilo^ving, \Niicii the niaiket WO" declining, they would 
have netted 559/. more. The defendant paid to the 
plaiiitiffj without prejudice, the diflerence between tlie 
valued amount and the puKluce of the inm sold at 
MaliJuJCj also the vakie of ihe rum and salt plundered 
and lost, and a bo the 20(jt. };aid lor salvage ajid chum*'; 
on the recapture, v\hic]j paymenls covered the plaintin'% 
loss, if it was. 0 partial loss; otherwise, if tlie plaiiuid' 
was eutfllcd to recover for a total loss. And this was 
the question for the opinion'of the Court. 

Sco}lctt^ for the plainlilli did not rely on tlie los* o( 
the market o)’ ol’ the voyage {a)^ as constituting this .i 
total l()‘s, but he argued that the capture caused a 
total Itjss, wliiei) vo^nii in the a^sln■ed a right to aban¬ 
don, ami \\hich right the assured exercised while the 
loss was y('t total; aiid therefore the subseijuent event 
of the recapture shall not d( vest the phiintifl ’s rights 
For tlie jirineiplc' is, liiat where the assured has, at tlie 
time of abaiulomiient, a right to charge tlu^ underwriter 
with a tiital loss, he does by such abandonment cast 
the chaiice.s of subsequent events upon tlie underwriter, 
instead of abiding such chnnccs liiniself. And the mere 
spes rccupctandij winch ever\ rbaiidonnieiit necessarily 
imports docs not, because it is afierwaids realized, de¬ 
feat the effect of an abandonnicnt once well made. It 
is true that in Bambridge v. Nedsou (a) it was said that 

P) I Oi:^ 45. 

lla. 


1815. 


Pat 1 e»!OH 
tigainst 

RlTCtilE. 


(ij) Aiidctson V. H'lilitSf duu, vol. ii. 340. 
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1815. 

Patterson* 

against 

RirciiiE, 


the time of action brought is the time to see whether 
there has been a total loss of the subject-matter to the 
•' plaintiff * and so it may be, where at th^ time of aban¬ 
donment the total loss is not complete; as if the ship be 
recaptured at the time, and it remains uncertain wlietber 
the loss will be total; and consequently where an un¬ 
conditional right of abandonment and of iminediate 
suit for a total loss, never vested in the assured; which 
was the case of Bainbridge v. Neihon. And even the 
authority of that case has been doubted in Dora. Proc- 
in Brtydm v. Smith (b), and Smith v. M’lb^rfson. (c) 


Littledale^ contra, after referring to M^Iver v. Hendet- 
son {d) which was argued last term, and now awaited 
judgment, was stopped by t'ne Court. 


Lord Ellenbobougii C. J. The point now made is 
that at the time ol abandonment tliere was a complete 
vested right of abandonment, and that this being once 
vested is not done away by subsequent events. In 
M^Iver v. Henderson there had been at one time a total 
loss, and circumstances went to shew that this totality 
’ 4 'ad never ceased, for the captain was obliged to depo¬ 
sit a sum of money by way of bail, and never had en¬ 
tire restitution. Bainbridge. v. Net Ison was I believe 
determined upon the authority of Godsal v. Boldero, 
which underwent much consideration, and was founded 
upon the doctrine of Lord Mansfield in Hamilton v, 
Mendes ; and although Lord FM<m is said to have spo¬ 
ken with dissatisfaction of Bainbridge v. Neilson in the 
House of Lords, I confess, with all deference, I am 

^n) 1 Doii'. ff") 474 tf) See post- 

unable 
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ittnablc to see any good reason for i;e<?eding from that 
judgment. The principle of that and the gther deci¬ 
sions is a general one, and is this: I have a right of ac¬ 
tion for nonpayment of money; the party payjs me 
before action brought ; that takes away my of 
action. 

Le Blanc J, It may make a great dijSerence if the 
abandonment has been accepted by the underwriter; 
and it was upon this diiTcrence that the House of Lords 
procet\led in SmU// v. Robert son. 

Bavley J. Lord Mansfield in Hamillon v. Mendes 
oxpre>sed his opinion that it would be repugnant upon 
a contract of indenaiity to •recover for a total loss, 
where at the time of action brought it turns out that 
tlie lo'-s is» only partial. And so it appears to me in 
this ca&e, the plaiiiLilT can only recover in respect of 
that which constituted a Joi>s at the commencement of 
the action. 

Pei Ctniam, Judgment of nonsuit. 


Mo'^Esand Another, Assignees of Hart, Bank¬ 
rupt, againsi Nouris. 

JN case, against tlie defendant as sheriff of Hants, for 
an escape on mesne process, there was a verdict for 
the plaintilfs, at the trial before hovAElhmbormighC.S. at 
the sittings, for 17/., (tliesumindorsedfor bail,) subject to 
the opinion of the Court upon a case, which stated that 
one Vicat «as arrested at the suit of the plaintiffs on the 

4 th 
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escape, brouglit 
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4thofA/<yw, iipoiiji lafilat, retufjciablc on the 7tb, in 

> **<«' 0 

Ea$tHr term, and^ w^s tlF.charged without the plaintiffsi’ 
consent, and without taking a baii-noud. ^ail above 
not being put in in due time, the plaintiffs sued out 
and s^,ved on the defendant, upon the 21st of Afaj/, the 
writ in the pre'.enL action returnable on the Inst day of 
Eitsteii' ttim, and declared against him on th^ last 
day of the teixn, flio declaration being specullly in- 
litled as of that day. On the 24tli of May, being the 
day after FMslrr tonn, bail was put in in the original 
j^^ction, and justified on the first J >v of Trinif}f term, 
diten the plaintiffs’ atlorney was served *\'th a rule for 
the allow'aiicc thereof. 

And the (]ucstion w'as, if the plaintiffs wore entitled 
to recover. 


The Cotti'L desired to hear Puller for the defendant, 
who contciided that putting in bail in the original ac¬ 
tion, was an answer to the jirescnt action, though this 
was done after tin expiration of the time allowed for 
putting it in, and after the present action was brought. 
And he cited A/zomy v. Duruu${(t\ and said, that if 
this were not so, then tin* justification of bail was dis- 
allovvcd on a mistaken ground in Fuller Pr€st{h\ for 
it was taken for granted that if they had been aliowfd 
to justify, it would have cured the action against the 
sheriff. 


Lord EuycNBOROUGH C. .F. I believe thtn-e is not 
any case where the putting in bail subsequently to the 
term in which the wit w as returnable has been held to 


be 


(->) t Esp N-T. C. 87. 
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(i) 7 T'. E. 109. 



IN Tiifi Fimr-s-iXTH Ye^ti of GEORGE III. 

be a suflicient answer to an action against tlic shoriir 
brought before it was put in. )r(ft been 

barely enough to imagine that compehiit aa^ dim may 
be satisfied^by puttiiag in bail at any time bcibro”^ie 
trial. There is a vast number of things so clej ^ lhat 
it needs no outliority to prove them. Whercforilwbodyi 

' k ‘ * 

has hitherto‘doubled, that if a poiMui is required to oj)- 
pear inpne term, his aj)pearance aiter the term, and after 
the action for an escape is brought, will not satisfy it. 
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Raylev J. ByputUngin b;ul of the teraj in whic 
the writ was returnable the action may be defeated, bip- 
cause when bail is allow'cs.l generally ot' the term,- you 
cannot en(|uiro on nhat ilay. This is the utmost extent 
to which the j)raetu t* has gone. 


DAMPtEU J. J do not underhand lluit the piaelice 
has ever been carried beyonci the term in whicli the writ 
was reiuttldblo; if Ijail might be put in after the term, 
it might at any time hefoie trial, liut the <juestion is, 
has the sheriff nnsw.'veil the <‘Mgeuey of the writ, which 
jeqiiires bail to be put in of / term, by putting it in 
of 'i'rinifu '' 


Pi i C'Vi.iOi'. 


I'-idgmem f-''ilie PliiiiLini 
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- Bailey agahut Warden. (In Error.) 


In trespass 
against the ud' 
jutant of a re¬ 
giment of local 
militia foi ar¬ 
resting and 
imprisoning a 
seijeanl in the 
»ame regiment| 
upon a charge 
of unsoldicr- 
like conduct 
exciting di-f- 
obedience and 
mutiny, it is a 
good defence 
upon the gene¬ 
ral issue that 
the action was 
not brought 
within six 
months aftei 
the fact com¬ 
mitted ; but if 
the imprison* 
ment is con¬ 
tinued by de¬ 
fendant, in pur¬ 
suance of orders 
from the com¬ 
manding officer 
of the regiment, 
to a period 
within six 
months, the 
action lies; 
unless the con¬ 
tinuance of it 
be justifiable on 
the part of the 
commanding 
officer; and 
such continu- 


case was argued in last Easter term by Blosset 
Serjt* for the phiiiitiif in error, and Stoj'ks for thjc 
defendant. For the autliorities cited in argiimenly see 
4 Taunt. 69. et setp 

Lord FjLllnbouoogji C. J. on this day delivered the 
.idgmenl of the Court, 

Tin's is a writ of error from the Common Picas in an 
action of trespass brought by <!ic plaintiffbelow, Richard 
Warden^ a serjeant on permanent pay in the first regi¬ 
ment oi'Bedfordshire local* militia, against the defendant 
below, rhaiJcs Hailet/^ adjutant of the same regiment, 
for the aru’st and imprisonment of him under the cir- 
cumsUinces stated in the bill of exceptions tendered to 
Sir James Maiisfield, then C. J. of C. P. at the trial, and 
which now conies beibro this Court with the original 
record, under the writ of error in tliis case. The de¬ 
fendant below pleaded the general issue, and upon that 
issue coming on to be tricil at Bedford^ the following 
bill of exceptions was tendered to the Chief Justice. 

The bill of exceptions states the evidence given for 
Warden to be this: in Nm. 1809 Warden was a serjeant 
on permanent pay, in the first regiment oiBec^ordshire 
local militia, of which regiment Bailey was adjutant, 


ance was Held ■ j 

to be justifiable where it was in order to brin^ plaintiff to a general court-martial 
for uttering words in the presence of several serjeants audythers of the ume regiment 
amounting to disorderly conduct on the part of plaintiff, to the prejudice of goon 
order and military discipltne, within the a4tb section of the articles of war, a^ 
although the words uttered referred to an ordt. made by the commanding o™**’'* 
whidi he was not strictly competent to make, and although plaintiff was acquitted by 
the centeuce of the court-martul. 


and 
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Vitid S^vel ffAUdreadt Esq. wa^^utafa^nt-colonel 

commandant. In that n]bi\th th^^utertfliit^oJoael 
made a verbal order, as part of the military duty of 


of 

Ul 


regllWnt, that certain of the serjeanls and corpoi 
whom Warden was one, should attend an evenin 
<q be kept bj^ the serJeant-major of the regiment, fbr the 
purpose of instruction in reading and writing, and 


should pay a weekly sum for the expences of the school, 
and tor the charges incurred thereby. Warden having 
been absent from the soliool, was for that cause ort^red 
to appear on parade w’ith other serjeants and corporals 
of the regiment, before the liciit.-coJ., on the ist ot De¬ 
cember. mid he accordingly appeared, and was dismissed' 
by the lieut.-co]. u]>on begging pardon for his neglect, 
and promising Jo ill tend the -ichuol in future. Other 
Serjeants and coi}>orats present on that occasion, and 
among others one Jofm Cooper^ had been ordered to 
attend, and ^ did attend lor the ‘jame cause as Wardeiii^ 
and Cooper was also ordered to aiiond for tiisoboilience 
of a military order given to him, and I'i-ardcyi, C(jope 7 \ 
and the other soijeants and corporals were '^ent for, one 
by one, from tlic parade, and called in before the lionl.* 
col., atid neither Cooper nor any of the others heard 
Warden address any words to Cooper^ or to any of them, 
to encourage liirn or them to refuse to attend the 
school, or to that effect. The parade \va« dismissed in 
a quiet and orderly manner, and the adjutant was pre¬ 
sent on duty during the whole parade. Before Wat den 
w'us dismissed he was ordered to .attend a drill parade 
on the following day, a»id did attend, and while he w'as 
standing on parade, Bailey put him under arrest, and 
gave him in charge to some noii-comini^sioncd officers 
of the rogiinciit, wdio wilJi. drawn swords marched him 
VoL. IV. E c through 
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Bailet 

figahtt 

WAftUESt. 


through the streetB^to the common gaol of the tdvn of 
I^edfard^ and placed him in the custody of the gaoler, 
ana there imprisoned him in a cell of the. gaol from 
that (Jiy to the 4th of Decendter, when he was brou^t 
before the lieut.-col. and the defendant at the hin, and 
the lieut.-col. ordered him to be remanded |o the gaol, 
which order was delivered to Bailey to see executed, 
and was executed by him accordingly, and Warden was 
lodged in the gaol as before, until the 24th of Decem¬ 
ber* On the 24th he was in the same manner and by 
the same command taken from the gaol to his own 
dwelling-house in Bedford, and there in<prisoned until 
the 26th of January following, when he w'as in like 
manner, and by the same command, taken from hi:* 
dwelling-house to Stilton barracks, and was there impri¬ 
soned until the nth of March* No charge in writing 
was given by Bailey, or by any person, to ..the gaoler, 
or any other person, at the lime of the imprRomnent if« 
the gaol, and at that time there was a guard-room ii) 
Bedford belonging to the regiment. This action wa-' 
commenced on the 27 th oijnne following. 

The counsel for Bailey gave in evidence the articles 
of war, and also these facts. The town of Bedford was 
the head-quarters of the regiment, which was then dis¬ 
embodied. One of the duties which serjeants have to 
perform, is to write the daily orders for their companie> 
jn the orderly book, and to keep the accounts of such 
companies. The order for attending school was duly 
notified to the non-commissioned officers by Bailey, who 
also signified to them that it was intended that the ex- 
pence of the school, which might be 8d. or 6 d, a-piece 
per week, should be paid by such non-commissioned 
officers but that if the expcnces of the school could be 

de&uyed 
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<lefrf^«dvby a smaUtar-'weekly payii^t, a less sum than 
94 > a week woul 4 . be coilecteU. No oJ^d 4 cm, }iPas 
iiia4e any of the non-commissioned olficers .to., wch 
and intention, llie school commeneed^||i^ the 
‘37th ot' November and was continued 'Umilollie 
*Stli of December. Partof the nnn-commisaioned officers 
of the regiment attended the school, and others ab^entcU 
themi^lves. Nothing was ever paid by any of tltem on 
account of the school, or deducted from their pay, or 
demanded of them otherwise than by issuing the above 
order for establishing the school. When Cooper -whs 
called off the parade into the Iiouse to be spoken to‘ by 
the lieut.-coi., other serjeaiits and coiporals of the regi¬ 
ment who were ordered to attend liie parade, but not 
for non-atteiidancc at the school, or tor any oilier de¬ 
fault, heard Warden speak these words: ■ “ Damn your 
eyes, J^kj don’t give up, ilon't yield, don’t go to 

^ T ^ 

school, for I’ll be damn’d if 1 do; 1 will soldier with 
any body, but 1 will not go to scliuoj, I will not be 
made a boy of; I hope we shall be dismissed in time 
for the post this evening, that my father may write to 
the war-office; iny father will see me righted though it 
cost 300/. A regimental court-martial will not do for 
me, I will have a general court-martialwliich words 
the Serjeants and corporals wh<j heard them believed to 
be addressed to Cooper, but neither Cooper nor. any of 
the other serjeaiits or corporals, who were ordered there 
as delkultcrs, heard the words. Upon hearing these words 
one Smith, a serjeuiit in the regiment, said to Warden, 
“ By God Almighty, such language as that is enougli 
to make the men iimtiny,” to which Warden replied, 
He would be damn’d if he caresd.” In the sani<i even 
ing, long after the parade had been ilisraisseif. some nt 

E c i . h' 
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the seijeantb and corporals, who had witnessed this lan¬ 
guage and behaviour of JV^rden, communicated it to 
the serjeant-major, and the following morning it 
reported to Bailey^ who sent immediately for Smith, 
and Smith conhrmed it to him. Whereupon Bailey 
ordered Warden to attend him, and repeated td him the 
words imputed to him, and read to him the 3d and 
4th articles of the 2d section of the articles of war, on 
mutiny, and immediately put him under arrest, and 
caused liim to be marched in charge of a serjeant, and 
a file of corporals, with bayonets fixed, from hi> 
{Bailey\) liousc in Bedford to the town gaol, and left 
him in custody there, and forthwith, viz. on the 3d of 
December, made a report thereof to the lieutenant- 
colonel. Tire lieutcnant-oolonel, on the 4th of Decem¬ 
ber’, attended at the inn to enquire into the subject, and 
for that purpose ordered Warden to be taken from the 
gaol to the inn, and to be brought before him, and on 
his being brought, stated to him the nature of the 
charge agatnst him, which had been reported to him bj 
BaiU'j/. Warden denied the charge, and the lieutenant- 
colonel examined three w itnesses, viz. Smith, another 
seijcant, and a corporal, who asserted, in the presence 
of Barden, that tliey had heard him use the aforesaid 
worih, or part of them. The lieutenant-colonel did 
not examine Cooper, or any of the serjcaiits and cor¬ 
porals W'lio were }n’escnt on tlie parade of the 1st ol 
December as defaulters, but tlicreupon ordered Warden 
to be taken from the inn to the goal, .and to be there 
imprisoned in manner aforesaid. This order was de- 
Uverod by the lieutenant-colonel to Bailey, tliat he might 
attend to its being duly executed, as adjutant, and it 
was executed by Bailey in conformity to the order. On 

the 



405 


IN THE Fifty-sixth YIiar op GEORGE ITI. 
the 5th of December^'Hhi^ Heutciiao^coionel having pie- 

'1^ 

viousljr consulted his oflicers on the subject who thought 
it a fit case for a general court-martial, wrote to the 
general commanding the district, requesting that the 
same might be appointed. 

(The biy of exceptions then --et Ibrtli, and flis Lord- 
shi]) stated, a correspondence between the lieutenant- 
colonel and the general commanding the district, com¬ 
mencing on the 5 th of December and ending on the 
2d of January^ touching the charge against Warden, 
and the bringing him to a general court-martial; the 
substance of whicJi was, lliat the lieutenant-colonel being 
required to transmit to the ivar-oHice a specific charge 
against Warden, ditl, on the 22d of December, prefer a 
charge against him for uifsoidier-like and mutinous 
conduct, and endeavouring ro ovcitc Cooper to disobe¬ 
dience and mutiny, and speaking and using tlie words 
(as above stated) addressed to ('ooper in tlie presence 
and hearing of several non-connnissioned officers of the 
regiment. Upon which the lleiilenant-coloucl was in¬ 
formed tliut tlie corumander-in-chief approved of there 
being a general court-juailial for the trial of Warden, 
and that in coiiscquenec of tlie insufficiency of the 
militia force in the district to compose a genet .il court- 
martial, Warden was to be tried at Norman Ctoss bar¬ 
racks.) 

On the 9th ol' December Warden made n dcnuunl in 
writing of the cause of his commitjnent, and on tlie loth 
obtained a copy of it, which w'asfor unsoldior-like con¬ 
duct in exciting disobedience and mutiny. On tlic 24th 
the lieutenant-colonel ordered Warden to be removed 
from the goal to his ( Warden^) own house, which order 
was executed, and Warden was ordered to remain under 
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military arrest at bis Iiousc, butjjiitl not in fSidt remain 

, ^ * < '• ' ' ' * -i “ 

constantly within his housc^ nor was any gwanl placed 
oter fiiih there, but' he was attended by a 5crjea!it, by 
oi^er of the lieutenant-coloftel and Bailey when lie 
went front home, and continued under such arrest until 
the zdth ^January. On the I'ith of January a warrant 
issued for a general court-martial on Warden upon the 
above charge, in consetjuence of which, and of an order 
from the lieutenant-colonel, Bailey directed Warden to 
be marched, and he was accordingly marched from his 
own house to the Norman Cross barracks, and delivered 
into the custody of the officer of the guard there, on the 
26th o'^ January. A general court-martial -was held upon 
hiitloitthe 30th and 31st, when he was acquitted of the 
charges, but was continuorl in custody at the barracks 
until his majesty’s confirmation of the sentence could be 
obtained, and on the i ith of March Following such con-? 
hrmation was communicated in duo course, and he wa» 
discharged. 

Such are the facts whicli are stated at some leiiiith of 
detail in the bill of oxceptioiLy; and the questions for 
our consideration upon this record arc: to bo found in 
the errors assigned. The first error is astignod in this, 

' that the Judge at the trial declared, and delivered his 
opinion to the jury, that the several matters mentioned 
in" the bill of exceptions were not, nor was any of them, 
upon the whole of the case, sufficic'nt to bar the original 
' jilaintiff of his action against the defendant below. The 
second error is, (the error commonly assigned) that the 
"vtt'dict'was given for the plaintiff, whereas it ought to 
havte been given for the defendant. The third, that 
judgment was given for the plaintiff, whereas it ought 
to have been for the defendant. All the errors assigned 
. resolve 
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resolve th^msejvp this question, whether, upon the 
wliole of the facts slned'^upon the'jrecprdj. and the,bill 
of exceptions,. (removed here by writ of erroir,), the 
plaidtift was entitled to recover any verdi^, At all i fpr 
j*f he was, then tlie direction of the Judge. t||Mt verdict 
of lhej|iiry, and the judgment the Court^elpw, were 

all of tlicfti right; if the plaintiff was not so ei^titl^, 
lIiciiAill of them were erroneous. The question na¬ 
turally arises, in the first instance, on the legality of 
the original arrest of Warden by Baileif on the 2d of 
December: but as the action is by the local militia aqt, 
42 G. 3. c. tjo.y as well as by the mutiny act, required 
to be brought within six months after the fact commit¬ 
ted, jvnd as the action was not in this case brought 
until the 27th oi June following, it becomes material to 
enquire how long the imprisonment under this original 
arrest continued, and whether any part of the time 
during which it continued falls within the period of six 
months immediately preceding the 27th June , for if it 
<ii(i not, the action as to sue!) trespass (supposing it 
''iicli, and not to be otherwiseju-stifiable,) is at any rate 
bfivred by the statute of limitations, which, though not 
specially pleaded in this case, was open to the defendant 
below in the way of detcnce, as special matter, on the 
general .issue. Up to the 4tli of December^ when Warden 
was brought from the gaol to which lie had been com¬ 
mitted hy Bailey, to tlie Swan Inn, before the lieutenant- 
colonel, there can be no doubt that the imprisonment 
was under the authority of Bailey, and was an act for 
which he was originally and personally responsible. 
On the 4th of December he was remanded by the order 
of the lieutcnant-coloiiel to the gaol in which he had 
before been confined under the original arrest, and by 
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the order of Baihnj, and was^ere left under the 
gaoler’s custody till the a4th Deem^er^ when he wa-s 
taken, by the command of the lieutenant-colonel, from 
the gaol to the dwelling-house of him. Warden^ at 
Bedfot'd, where he was imprisoned till tlie adth of 
January, 'he was, by the like command of the^ 
lieutenant-colonel, taken to Stilton barracks, where he 
was imprisoned till the iitli of March, when he was 
discharged, after an acquittal by a court-martial held 
upon him on the 30th and 31st of tJanuary, The con¬ 
tinuance in custody of tVaydcri after the 3 ist oi Januaty, 
when he was acquitted, was necessaiy an<l unavoidable 
until his majesty’s confirmation of the sentence of 
acquittal could be obtained. Cpou these facts, the 
imprisonment under the m^rc authority of Bailey scvnis 
to have ceased on the 4lh, or at furthest on the 24th 
of December, that is, above six months before the 27th 
of June, when the action was brought. 1 £e is therelbrc 
protected against tliis action by the statutable limitation 
of'time of six months in this case, unless tJie subsequent 
impri-sonraent by the command of the lieutenant- 
colonel, is one for which Bailey is respcmsible jointly 
with the lieutenant-colonel, and if that imprisonment be 
not itself justifiable on the part of the lieutenant-colonel 
and those concerne<l with him therein. If it was justi¬ 
fiable in the lieutenniit-colonel it certainly w’as at least 
equally so, 011 the part of those who then .acted in his 
aid, and by his immediate command; W’hicli brings it to 
the question, Was lieiitenant-coloncl Whitbread war- 
ranteil by law in the orders which he gave on the 24th 
of December for thevimprisonment of Harden at his o\fn 
liouse, and in his continuance of hfm under arrest, in 
order to trial, till iith March 1810, the time of his 

8 final 
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final discharge. Th^^^pecific charge against Warden^ 
as reported to the licuteimht^oloncl and verified by the 
evidence of two serjeants, Smith and Crafty and of cor¬ 
poral Hobihson, was, that they had hoard Warden say 
to John Cooper, another serjeant of the reg^ent (and 
who, as well as Wardeji and other serjeants a^d corpo¬ 
rals of the regiment, had been verbally ordered as part 
of his military duty of the regiment to attend a school 
to be kept in the evening by the serjeant-major of the 
regiment for the purpose of instruction in reading and 
writing, and to pay a weekly sum for the expences ol' 
such school, and for the charges ineurred thereby,/ 
the.?e words, “ Damn your eyes. Jack, don’t give up, 
don’t yield, don’t go to school, for [’ll be damned if I 
do; I will soldier with any bgdy, but I will not go tn 
school; I will not be made a boy of; I hope we shall 
be dismissed in time for the post this evening, that my 
father may write to the war-ofiice: my father will sci* 
me righted, though it cost him two hmulred pounds. 
A regimental court-martial will not do for me; I will 
have a general C(mrt-martial.” And that one Thomat^ 
Smith, a serjeant in the regiment, then present, there¬ 
upon said to Warden, “ By God Almighty, such lan¬ 
guage as that, is enough to make the men mutinytt» 
which Warden replied, “ he would be damned if he 
cared.” And the question is, whether these words 
addressed as they were publickly in the presence of 
other serjeants, &c. of the regiment to a serjeant of the 
regiment, then called in question by his lieutenant-colo¬ 
nel in respect of his, default in not obeying the above 
order of the lieutenant-colonel, afforded a reasonable 
and probably ground of complaint against Warden in 
respect of the words uttered by him. In the 24th sect. 

of 
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of the articles of war, (p. 2. it,is .provi4ed» 

that << all crimes not cajpUal, and all di^rejers .^id 
neglects, which officers and soldiers may be guilty of to 
the prejudice of good order and military. discipline, 
(though imt specified in the said rules and articles,} are 
to be tal^ cognizance of by a general ot regimental 
court-martial, according to the nature and degree of the 
offence, and to be punished at their discretion* Isfow 
can it be asked whether the uttering such words as are 

abovementioned, upon the occasion, and in the presence 

« 

of the Serjeants and otliers of tlic regiment, amoiuitcd 
to disorderly conduct on the part of iVarden^ to the 
prejudice of good order and military discipline ? And if 
the uttering of such words, of the tendency and pro¬ 
bable effect of which as to the exciting of mutiny 
Warden was admonished at the time, but which he with 
an oath professed himself to disregard, be a species of 
conduct so clearly disorderly, and operating directly to 
the prejudice of good order and discipline, can there be 
a doubt whether it falls within the language and objeci 
of the 2d article of the 24th sect, of the articles of war, so 
as to render the person guilty ol' such offence cognizable 
by a general or regimental court-martial? Nor will he 
be less an object of this tribunal for the purjoosc of mi¬ 
litary punishment, because the order of the Hciitcnant- 
coloncl, to which this language referred, might Jiot be 
a valid one, and such as he was strictly competent to 
make; and indeed it has jiot been argued on the part 
of the plaintiff in error that the order was a valid one; 
but there may be disorderly conduct to the prejudice of 
good ord&r and military discipline, in the manner and 
terms used and adopted by one soldier in dissuadiiig 
another soldier not to obey an order not strictly legal. 

If 
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If eVefy erroneous of(kr <3y^the pflii't of a cdnimandiiig 
ofilber would hot only justii^ Xhe individual di^bediehce 
of it by the soldier, but would' even justify Mm in mak¬ 
ing inflammatory and refiroachful public comments 
upon it to his fellow-soldiers,' equally thd obj^s of siiteh 
order Vith himself, is it possible that niilitaryorder and 
disciplino 'could be maintained ? And can such con¬ 
duct originate from motives not mischievous and disor¬ 
derly, in the breast of a person, who declares that he is 
iiidifferent whether hii^ conduct has that eflect, and that 
to the extent even of producing actual mutiny ? Assum¬ 
ing therefore sucli conduct on the part of IVurcJcn to 
fall clearly witliin the description of disordrt*ly, and 
to the prcjudice*of good order and military disciplino,** 
and to bo the subject of trioJ, and upon conviction of 
punishment, under the 24th section and 2d article of 
the articles of war, the only remaining question is, was 
it lawful for the lieutenant-colonel to arrcst the soldier 
accused of such misconduct, in order to his being forth¬ 
coming to answer the matter of such charge. Thtj 2 2d 
jirticle of war runs thus: To the end that oflenders 

may, be brought to justice, we hereby direct, that when¬ 
ever any officer, or soldier, shall commit a crime de¬ 
serving punishment, he shall by his commanding officer 
be put in arrest, if an officer, or if a non-commissioned 
officer, or soldier, be imprisoned, until he shall be either 
tried by a court-martial, or shall be lawfully discharged 
by a proper authority.** The crime with which Warden 
was charged was, if proved, (according to what has been 
before said) a crime deserving of punishment within the 
terms of this article of war, and of course subjected 
Warden as a non-commissioned officer, to imprisonment 
until trial, and the trial was Imd upon the application of 

the 
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the lieutenant-colonel as sc^n as a court-martial coulil 
be conveniently convened for that pui*pose. And 
though it terminated in the acquittal of Warden, it does 
not deprive the parties of the same justification which 
they would have had in another event of the trial, if 
there was a reasonable and probable cause for the 
original imprisoniiient of the plaintifl’ Warden, until 
trial could be had, and afterwards till his niajesty^s 
confirmation of the sentence could be obtained. We 
are, therefore, of opinion that the alleged trespasses in 
this case wc're at any rate covered by the statutable 
limitation up to the 24th Decemha, and that all the 
subscquoiitly alleged trespasses committed under the 
order and in aid of the heutenant-eofonel, were justi¬ 
fiable ill respect of that officer, and consequently in 
respect to the defendant below, as acting under the 
command, and in aid of that officer. 

.fudginenl for the plaintiff in error. 


Now ajd. 


ChiASK against Joyce. 


Service of 1 
ktitaC directed 
to the ihcriff of 
{Surrey, at Uyt- 
son’s coffiic- 
houiein the 
city of London, 
is irregular, 
and the Court 
\\ ill set It aside. 
Secui if tlicie be 
a doubt as to 
the confines. 


I^OUD Ellcnhorongh C. J. delivered the judgment of 
the Court. 

This case cmne before the Court at the end of the 
last term, on a motion made by Mr. Andrc'ws to set 
aside the service of a latitat, and subsequent proceed¬ 
ings, for irregularity, the same being directed to the 
sheriff of Surrey, and having been served on the de¬ 
fendant at Batson's coffee-house Jn the city of London. 


There appearing to have been contrary decisions on 
the point, the Court having heard Mr. Marry at shew 
cause against the rule, and Mr. Andrews in support of 

ib 



IN THE Fifty-sixth Yeaij of GEORGE III. 

t 

it> directed it to stand ov^i: ih order that the cases 
might be looked into, and practice settled lor the 
future. We have looked tlirough the several cases on 
the subject to which we were referred, viz. Devenege v. 
Daily, . Doug. 383. 4th edit., Borman v. Bellamy, 
I B. R, 187., Kelly v. Slau\ 6 T It. 74., Bmby and 
Another y.Fearon, 8 T. li. 235., Cohjrllv. f'estn’s, Easter 
1815(0)!; Bughy w. Balh\ 1815 (6). The tW'O 

first w'ore cases where a li/l of Middlesex had been 
served in another county, and such service was held to 
be clearly irregular; and llic reason given was tliat the 
bill of Middlesex is in form a different writ from a 
latitat, and cannot run over all England, and that to 
hold the coJitrary would put an end to the Avrit of 
latitat. I’hc tAvo next cases were cases where a latitat 
liad been served in a differejit county tlian the county 
into which, or to the sheritr of VNhich, it was directetl, 
and in one of them it hail been served in Middlesex. 
And the Court in those tAvo ca^es refused If* set the pro¬ 
ceedings aside, on the ground that the form of the Avrit 
Avas the same, and that the object being merely to give 
personal notice to the party, it mattered not in w'hat 
county it Avas served. And thcie certainly have been 
other decisions to the same effect. The tAA’o last eases, 
and which occurred in E<t.sfcr and Trinity terms lai-t, 
w'ere decided otbci Aviso, and ai'ch ‘'Crvice of a latitat in 
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(<j) Easfet Icrm * r.15, Cciu-tU ^. 1', em, civ d v itli T!' /? 

rnovt’ii !<> set aside tlic '•pivi.i nt a laiiMt 'n • lni c=*se 'vlvi h cc is diicei- 
••d to iIk' chcriiFor>‘>OT’-^v, Intt '.erted mi deTinilint f'l:;. ic I'l '.It? 

MfdtQftix, rind vhn nevji itcidf’d I'l S Rule n\ii 

granUvl, and alterw.irds made absulufe. i.oiiti.'t. 

(6) ^Trinti) term 1815. Di'dy v. ZW/f. /?/-//' 'j raov?d to set a'id' 
pn jtlaclitnent of itrivilcfrc, dirccttd to tf’c shctsil oi wliioli wa-t 
‘•.eivcd on di.lLnd.uil tn ‘i ‘Ih n'tth>.<,-/••}i iWij;}, ''ob' vi-t 

^laliltd, aft? Avaid. m "Jp j',, ( ,>« ii'i - / cm' .a 

^ .J f. 
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a di^Tevent county was hel4K And^ on ctHi*, 

sideratioD, vre think it salest to adhere to the forin$ of 
our proceedings, and to require our process to .l?e 
served according as it is directed, that is, in the county 
to the sherifi' of which it purports to be senU WjUi 
respect to a bailable latitat^ tiiere never has been a 
doubt but that it must be executed in the county, and 
by the officer of tlie sherifl’ to whom it is directed; out 
of the county tlie officer would be a trespasser. And 
although in the case of process not bailable, the some 
may be served without the intci v^^ntion of the sheriff, 
yet it may be delivered to the sherifi, Mid he may be 
required to execute it. But it can never be contended 
that he could be culled upon to serve it out of his 
county, or that he could justify entering the house or 
coming on. the land of the party, out of his county, for 
the purpose of serving it. And if so, why shall any 
other person, by taking the execution of the process 
into his own hands, arrogate to himself a more cxteu« 
si VC jurisdiction ? TJic consequence of establishing the 
practice contended for by the plaintifl' in this case 
would be, that in future no bill of Middlesex would 
ever be sued out, but in all cases a latitat would issue 
to the sheriffs of Londoti^ or the sheriff of Surrey, wlie- 
ther the party to be served lived in Corrvmall or in Cum- 
berland. This is a mode of dealing with established 
forms which we do not wish to encourage, and which 
can only be checked, to a certain degree,' by retracing 
our steps. Wc mean not, by any thing which I have 
said, to break in upon those cases where the Court has 
refused to enter into a question of the iimitj of adjoin- 
iiig countiet^ in deciding on the regularity of the ser¬ 
vice of process of" this description; but where no such 

7 question 
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qaestion arises, the Court ^ust look to the words of 1815. 
its process.' We therefore think, in the present case, 
that the service was irregular, and that the rule for 
setting aside the proceedings must be made absolute; 
but as the irregularity has been sanctioned by autho¬ 
rities, the rule must be made absolute without costs.'' 


The King against The Bishop of Wokcestjeb 

and Others. 


ThiHiJtty, 
Ncv. a3d. 


J>OBER 7 ' Earl of LdeesUr^ by indenture of the 21st 
of Novemberi in the 28th Elrz. (1585), and by vir¬ 
tue of stat. 13 Fdiz, c. 17. (a)f founded an hospital at 
Wa'fiwick for the sustentation and relief of poor, needy, 
and impotent people, and especially of such as should be 
thereafter wounded, maimed, or hurt, in the wai*s^ in 
the service of her majesty, her heirs and successors to 


Where tbc 
founder of ar 
cleeinosynaTy 
corporation by 
4 ec<l, 28 i,hz , 
ipade by virtue 
of an act of 
parliament, 
gianted that 
the same should 
be tor the sus> 
teniation of 


consist of one master and twelve brethren, to be ap- poor, needy, 

and impotent 
people, and 
especially of 

such as should be maimed in the wars in I lie service of her majesty, to consist ot a mas* 


ter anil twelve hicthicii, to be appointed l»y liun and his heirs, and that it should be go¬ 
verned by such rules and ordinances as svcic annexed, or at any time ihercafier should 
be made by him; and alterwaids he made certain ordinances, viz. that the people of 
certain towns and lordsliips should Lc prelencd to the places aforesaid bctoic any 
other, accor'ding-to a ccttaui location, und that the Bishop, Dean, and Aichdeacon of 
^orcct/cr should be visitors, and should .:oiicct, punish, and reform all abuses and oi~ 
fences to be committed by the master and brethren, and see that his ordinance 
trply executed accoidmg to its meaning ; and aitcrwaids the heir of the founder, upon a 
vacancy of one of the brethren, appointed a pe'ison to siiccc'ed who was a soldier maimed 
in the wms, and pour and impotent, but not belonging r,, cithei ot the towns or lord- 
ships mentioned in the lotation, against which appointment three poisons belonging to 
the town next in the older ot loiarion, who wcic pooi and impotent, and some of 
them wounded in the service*, appealrd to ibe visitors, on tlic ground that the ap¬ 
pointee was ineligible, and that there weic otheis beside themselves belonging to the 
said town, who were eligible . Held that such aj'peal well lay, and theretore the Couit 
granted a mandamus to the visitors, wiio liud heard the evidence in suth appeal, but 
declined Co act therein, to proceed and deiermuu- the appeal. 
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pointed by the iiaid earl an^, bis heirs, and in default 
of their appointment within three months after any 
vacancy, by the Bishop of Worcester^ and the recorders 
of Coventry, and Warwick, for the time being, or any 
two of them, and that the same should be a corpora¬ 
tion, and should be ruled and governed, ordered and 
directed, according to such rules, statutes, and ordi¬ 
nances as were annexed, or ^t any time thereafter 

* 

should be set forth, made, devised, and established by 
the saul carl, by writing under hi? hand and seal. And 
on the 26th of Nm'emhet in the Name year the said carl 
gave, under his hand and seal, divers ;'ilcs and ordi¬ 
nances and, among others, that the master should be 
an ordinary preacher of God’s word, and of good life 
and conversation; and if he should be otherwise, it 
should bo lawful for the visitors, or two of themi to 
deprive him. Also, that the lame and maimed soldiers 
and poor j)eoplc whicli sl)ou]cl hajipcn to be in tlm low’us 
of n uiivic/i, Kend\a)tih, and Sn nij'ot d- 4 ipon^Ai‘on, in 
the county ofIt/('/, or in the \ori\‘=Mip oi Wottorf 
andaand Aihn^Juim, in tlic county of 
should be pi'cfcTrcd to the places and rooms aforesaid 
bel’oio any other, viz. (in t!ie order as the tovvjis and 
lordships arc above stated) alternis vicibus, and for 
default of such poorer maimed people in the to\%ns 
aforesaid, then the same poor brethren to be taken and 
chqscn out of any town in the county of PVartvick. 
AKo that the Bidiop, Dean, and Archdeacon of Wor^ 
ccstcr for the time being, or any two of them, after the 
death of the said carl, should be visitors of the hospital, 
and that it should be lawful for them, or any two of 
them, to visit |;hc same at any time at their pleasure, so 
that it be not above once in three years, and to cor- * 


rcct, 
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rwt, punish’, and rcfforni ^ abuses and offences to be 

cOraraitted or done by the blister and bretliren, or any 
of then],' and to see that Kis ordinance truly executed againa 

The Bishop of 

according to the true meaning of the same. Wotcbstlx. 

Mr. Sid?i(y of Penshia'St, who is tlie heir general of Earl 
Lekesteri the^founder, and as such cntitlnl to appoint tbe 
inasterand brethren, uponthedeuthol'one of the bretbreu 
appointed Felhtxcs to succeed ; FeWmes being a 'soldier 
maimed in the wars, aiul poor, needy, and impotent, 
but born at and beloiigyig to and not to 

either of the towns or place’s nieutioned in the ordi¬ 
nance. Whereupon three pt•)•^ono, nil inhabitanis of 
Kenekkiorth, one of whom ’•vroiii to be a decayed 
tradesman, and to have no ini-ons of Jiveldiood but his 
daily labour, another to be u ^liscliarged marine, who 
had caught the oplhalmia, ami had been wounded in 
the service, and had no means of living but hii> daily la¬ 
bour, and the third to have Leon in the JVarroic^llm- 
litia, and also a tailor, and to iiave no means but his 
ilaily labour, apjieoled to the bhhop, dean, and arch- 
tleacon of lVorcestet\ as visitors, on the gromnl that the 
appointment should have come out ot Kt^nehd'orth, the 
last appointment having been made out of JVur'Oi.ick^ and 
that Ftl/owes was ineligible, and that there w'erc otlier 
tibjects besides fliemselves, resident and born in Knicl- 
u'orfh, who were eligible. Upon the day appointed for 
hearing the appeal, the appellants went into proof of 
this their complaint, but the stdicitor of Mr, Sidney 
pi’olestcd against the power of the visitors to proceed; 
and afterwards the visitors declined to act, on the 
ground that they could llnd no histance in which the 
visitors had exercised the power of removing from the 
hospital. 

VoL. IV. Ff I pi n 
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Upon affidavits disclosing these facts. Toppings in 
the last term, obtained a rule nisi for a mandamus to 
Uie bishop, dean, and archdeacon, to proceed and de> 
termine the said appeal. 


, Lens Serjt. now appeared for the visitors, and sub¬ 
mitted to the direction of the Court; only he suggested 
for their consideration whether the authority of the 
visitors extended to control the heir of the founder. 


Blosset Serjt. and Holro^d for Mr. Sidnep took seve¬ 
ral objections to the visitatorial jurisdiction of the de¬ 
fendants in this case. First, for want of proper parties 
to the appeal. For there is not any instance to be 
found of persons, like these appellants, being allowed to 
appeal, merely because they, among others, were eli^ble 
to any particular office, or place, and because one of 
th^ might iicrchancc have been appointed to it. And 
if these persons may appeal, and come to this court 
for a mandamus, every person who stands in commttni 
jure with them, may do the like, and there may be as 
many appeals as there arc maimed paupers in Kenel- 
•worth; or suppose this eligibility had been extended to 
all tlie poor of many parishes, or to all soldiers, or to 
all native-born English^ appeals might be multiplied in 
infinitum. Next, the appellants do not bring themselves 
within the description of persons eligible, for in order 
to that they must be poor, needy, and impotent, which 
cannot be said of tliosc who are able to maintain them¬ 
selves by their daily labour. Next, the ordinance con¬ 
tained in the deed 24th November^ so far as it restrains 
the eligibility of persons to particular towns and plaoeis 
is void. For the statute Elh, enabled the foimder to 


erect 
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erect an hospital, and enactei^ that it should be governed 1815. 
according to such rules, statutes, and ordinances as " 

should be set forth, made, devised, and established by „^aifni 

the said Earl, or by his heirs or assigns, in writing under Wouceste*. 
his or their hand and seal. Accordingly the Earl did 
by his first deed, aistMw., ordain that the objects of 
the charity were to be poor, needy, and impotent people, 
especially such as should be maimed, &c., and without any 
limitation as to place; which power having once exer¬ 
cised, he was jjro tanto^ functus officio^ and could not 
new-m<Klel or qualify by any siibscf|uent ordinance. 

And though by the first deed the Earl reserves to him- 
sdf to make ordinances at any future time, that must be 
understood only in respect of such things wherein he 
had not alreatly executed the ^ower; and wherein the 
statute empowers his heirs as w'ell as himself to make 
ordinances. But having once executed the power by 
which he vested in himself and his heirs right tcfiriap- 
point persons of a certain description without regard 
to place, it follows that he could not afterwards restrain 
this right to particular places, no more than his next 
heir after him could have done, or his present lieir could 
now do. Next, a general visitiitorial power, such as 
this, does not extend to an act done by a person not a 
member of the corporation, particularly by one who is 
the heir of and represents the founder; and who is not 
within the scope of this visitatorial autliorit}' either m 
respect of citation, or of contumacy in disobeying it. 

For to be visitor imports a power of punishing for con¬ 
tumacy by deprivation, and therefore it seems essential 
that the person visited should be a member of the body 
corporate. And it is plain that by the general words, 

“ that it shall be lawful for them to visit and to correct 

F f 2 and 
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aiid reform nbuses,” &c,» tlio founder did not moan that 
they should have a general authority to deprive, for 
otherwise why give fhem a particular authority to do so 
in the case of the master ? He therefore meant only 
that they should correct abuses in the internal regula¬ 
tion, such as are properly termed offencesj &c. 

Lord ELLENBonouGii C. J. The only cjuekion be¬ 
fore the Court is, whether visitor or not quoad the sub¬ 
ject matter. Sit visiiator is sufilclent for the ajjpoint- 
ment of a general visitor, and gi.es a consummate 
jurisdiction for all purposes incidentally iV'Ccssary for 
this power. If a person be thus constituted visitor in 
general terms, whatever comes in derogation of his 
power mu-'t be expressed, otherwise he is plena jure. As 
to the objection that ihcjC personsi are not poor enough, 
surely if thej^ c.an onij- maintain themselves by their 
did^bodily labour, they are jaeor allhin the meatiing of 
this deed; the <lecfl thses not i'et|ulie the very extreme 
tif uccdiutNs. W'llli n’sj.i-ft to another objection; there 
ii ? u''a:rvalioji in the original deed for statutes and 

O 

ordin.-nu'C" tlu‘i’i alter to be made, .and when they were 
inatie, thoj beeinnc incorporated into the original 
foundailon. 

Bayt.lv J. The point for the visitors to determine 

i., v\hcthcr one of the members of the corporate body 

Jins improperly intruded. The appellants may be inte- 

ie*<tcd, even without regarding tlieir own appointment, 

in seeing that a poor person oiKcnchsom'th is appointed, 

and thereby removed from thciicc and maintiiincd by 

the hocpital. 

* > 

S DAMPUsn 
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DicMFiCR J. A general visitatorial power requires 
particular words to ahriclge iU 

Per Curiani, Rule absolute, (rt) 

lapping and BkkarcUon were in sujiport of the 
rule. 


1815. 


The ICiNo 
agaimt 

'I'tie BUhot) of 
WoRct&rm, 


{a) Kaf rhlipi V. Hurp, 1 ‘T i.jy. As visitoi, it \i incidentjJi to 
{ifprivc a» sv’tH as lo totjfcct ofTmccs. 


The Ivr\(j against Tlie Jiislices of Devon. 


/ 'IFFOltD utoved for a rule nisi fur .1 niaiidiinuis to 
Ijr 

ihe ju:»iit'es to (‘fitei* rtiwluiuaiues at their next 
quarter se&sioiK, jquui .ui appeal agairisl .1:1 older for 
the relief of a paujier, wliich appeul the juhtices had 
tlisrnissed at ihe last s«''--ieiiS5 e(uiciivin» that they, had 
not any juri-'dielir.n in the uuilter. lie referred to 
Burn’s Jmt. {a) i\t\ the aulh(»i’:. opinion that, notwith¬ 
standing llic doterniination in lit x v, Nori/t Shields {b), 
ail appeal lies against an order for relief; for Uuni says 
that the great fundamental sintutc of 43 Eliz. c. 2. s. 6 . 
gives all appeal for any thing done by the justices in 
relation lo the relief of the poor; which, by the rule 


that acts in pni i materia are to be taken together and 
considered as one entire act, may seem to include this 
case concerning the ortler of maintenance. He also 
speaks of such appeaU as of a practice lliaii which no¬ 
thing was more common at the sessions; and Hex v. 
JVooilsierton (c) is one instance of it. The reason as- 


An iiprtal (!n''y 
iu,t lie lo ill" 

quii fei 'f ..lo’is 

.iga.nst iTi »ii«U. 
for itlaf. 


(d) Vol. iv. 117. listeJit. 
(f) Baniardtsi. 207—Z47- 


Ff 3 


(h) A'wjf, 3J1I. 


signed 



422 


^■4 


CASES IN MICHAELMAS TlERM 


1815. 


The Kino 
against 

The Justice! of 
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Signed in Hex v. North Shields for not giving the appeal, 
lest while the matter is -in suspense the poor should 
starve, does not hold, because the order continues in 
force until altered by legal authority. And the 43 Elix, 
does not seem to have been adverted to in that case. 

I 

Here, if there be no appeal there is no renjedy; for the 
objection to the order is, that it is to u wrong parish; 
yet if the overseers acting upon this were indicted for 
disobeying the order, the Court would not, upon such 
a proceeding, try a question of'boundary. 


Per Curiam. If in every case of an order for relief 
an appeal will lie, this will divert the funds designed 
for the relief of the poor into other channels. This 
order is not ui perpetiium. it is to \y.\\'untilfarther ordcTy 
and why cumiot the overseers go haek to the quarter 
where it was made, and point out that the pauper*.*; 
residence is in another parish, and obtain a fresh 
order ? 


Rule refused. 
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Payler and Others against Homebsham. 


Friday, 
Nov, *416. 


"T^EBT on bond, dated 28th of June 1811, for 1500/, Aielea'se con- 

*, tattifd in a 

The dcleiulant pleads a release of the 7th of No- deed, wliich rc- 

vember 1812. Replication prays oyer of the rel^sej fendant stood 

which recites that tlie defendant, on the day of the date in*the 

thereot) stood indebted to his creditors in divers sums several sums 

of money, as set against their respective names there- 

under written, and was unable to make full or present ha J agtecd to 
. ^ , take ol defend- 

satistaction thereof, and that the creditors had agreed am 15;. in the 

with him to take 15s. in the pound upon the whole of whT.lc ofthei*r^* 

their res])ective debts, and thereupon the creditors, in 

consideration of ics. in the pound upon the whole of crtdit.iis, in 

^ c* nsiucratton 

their respective debts, paid to them by the defendant of ihi. baid iji. 

« f 1 • *11 11 _ in the pound 

before the execution ol the release, each and every or p.idtothcm 

them did release the defendant from all manner of Ing’the ^oU«e, 

actions, causes of action, suits, debts, claims, and de- and every 
^ 7 7 j j tium did re¬ 

mands in law and equity which they or any or either defendant 

* •' Jiom <ill man* 

of them had against him, or thereafter could, should, nei of actions, 

or might Jiave by reason of any thing from the begin- and demand** 

ning of the world to the date of the release. And which 

against the plaintilfs’ names, among the rest of the cic- 

ditors, was set the sum of 214S/. ia'. 9^/., as the amount at^amst him, sr 

thrtafter caulJ, 
sbmtld, or mgkf 

have, by rens >ii of any tiling from tlic In ginning of the woild to tlie date ol iclcase, 
wa? held to nlease nothing hut the icspictive debts and all actions and demands 
touching iheni, toi the gcncial worils ol lelcasc have icferencc to the particular lecitaJ, 
and shall be govciiucl by it 

Therefoic wlure to debt biouglit by plain'iffs <ui defendant’s bond, the defendant 
pleaded this rciiasc, held that plnntiHs, in tlicli rcjilication, might plead (hat the bv<nd 
was given by the defendant with otbtis ai a security for tl.c inpayment of hills drawn 
upon them by the deiendant, and foi nruincs advanced to him, and that the rum set 
against their names in the release was due to them iiom tha defendant on the div of the 
release on his own account, and the nioiucs intended to be secuied by the bond, jlthoi^gh 
part was due at the time of executing the release, were not, nor was any pait included 
or meant by them or by defendant to be included in the fum set against their names or 
hi the Fclease. '' 

Ff 4 of 
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PAYteii 

againU 

Hqmersuam. 


demand. The reification also pvay«* oyer ot 
the bond and condition, which was a joint and .several 
bond given l)y the defondnnt and others to the phiin- 
tidb. with a condition reciting that the plaint ids had 
agreed, in the way of their business as bankers, to 
acco})t and pay the drails of one Hamctf, not exceed- 
ing 150c/., nor drawn for any longer time than three 
inonllis, and that the obligors had agreed to Execute 
the bond as a security for the repayment of such 
money; and the condition was tp repay to the plainiids 
the amount of all such nolCb and biil, us llarnctt should 
make payahle by them, and I0 pay to the.n siicii fur¬ 
ther suiii-> Us tliev >hoii1d advance to [LimcN, or on his 
account, 01 for which be alunud '•luiul indebted to them, 
and to inilemiiify tbeu* from all snm^ of money which 
they should ailvance to liahivt\ and against all costs 
on account tijcrcof. And the plaintiirs plead tlnit tlic 
2148/. 15 . yf/. set against their name.-, subscribed to the 
release, wa* the sum in which the dLh'iidant, on the day 
ol the dale of the release, wa.s indehtid to tiieni upon 
his ow'ii account, and that the monies secured or in- 
tended to he secured by the bond, although a great 
part thereof was due and payable to them at the time 
of the execution ol the release, w-ere not nor was any 
part thereoi included or meant by them or by the de¬ 
fendant to be included in the sum of 2148/. 15 . 9</., or 
ill the release, nor w as the sum of 155. in the pound, or 
any other composition or sum ever paid, or agreed to 
be paid to Ujc pl.tintiil^, or to be accepted by them, for 
or in rcsj^ect of any monies secured, or intended to be 
■'ct tired l»y the bond. And the plaintid's went on to 
suggest breaches on the bond, viz. the refusal of the 
,obligois to I’^ay drafls made payable by 



them, 
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them, and also to pay them the monies advanced to 
Harnett, 

Dcimirrer and joinder. 

And the queistioii wa'j, whether the release was a bar 
to this action. 


1815 

PAVtl-R 

ageimt 

HoMfiRMlAv.. 


Barncmdl, in support of the demurrer, insifited that it 
wab, for that the general words of the relca^ic ought not to 
be restrained, by the particular recital, to the 2148/. is. 
9//.; for they are larg^benough to embrace as well fu¬ 
ture as prt'sent demands, and there is nothing inconsist¬ 
ent in a creditor’s accepting a composition in lieu of all 
demands whatever. And the rule lor the construction 
of all instruments is this, that they shall be construed so 
as to give ellcct to every })artj which cannot be done in 
this case without extending the words of the release til 
future demands; tor otherwi-ie what becomes of the 
words, ‘‘ winch they the real'tei could, shun Id, or might 
have,” .anti which dent.uid the jilMinlihs tonsenl to re¬ 
lease. Tliere is indeed anothei rule laid ilown in Biic 
Abr. {a)^'wich may seem to bear against this construc¬ 
tion, viz. that w^cre there is a jiavucular recital in a 
ilced, and then general words follow, the general words 
shall be qualitied by the particular recital; but the case 
of Bother am v. Crawhy (6), which is cited immediately 
after that position, shews that it is not universally so, 
and that the force of a w'ovd of general meaning is not 
to be controlled by the intention of the party; &$ if 
there be a release of all reliets, dutit's, atid amorcenicnts, 
this shall bar an action of debt upon an obligation, foi 
the word duty works an extinguishment of the bond at 

(i) Cro, £iiz. 370. Ohmw, 71. S. C. 

law. 


(«) AVpw, K. 
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lair. And in Knight v. Cole (a), where it was held that 
the general words rclcased^only the particular thing ac- 
knowletlgcd to bo received, and not the action then at 
* bar, tliat was because the action was in a different right 
from the thing released, and there must^ be special' 
words to release what he hath as executor; ^ud accord¬ 
ingly Lord Holt declared, if it had not been in the case 
of an executor, the release wouUl have operated as a 
bar. (6) And he denieit the case in ^ B.0II. Ab. 
cited by Tatifield to be law (r) y and Gregory J. seeras 
to have been the only Judge who ailopfed it as an un¬ 
qualified pro})osition, that the general woA’ds shall be 
restrained by the particular. Thorpe v. Thorpe (</) 
was more a question touching what words shall make a 
condition precedent, thar; whether general w'ords shall 
amoutit to a general release; and in Trevil v. Ingram^ 
though it is stated in 2 il/oi/. 281. that judgment was 
given for the plnintiffi yet it appears by the report of tlje 
same case in 1 Ventr. {e)f and also in 2 Lev. {/), that 
not any judgment was given. 

Lord Ellenborouoh C. J. I do not find that Lord 
Holt, when he denied the authority of the case from 
JRolPs Ahr., denied also the positioji of GiegoryZ. that 
the general w'ords of a release may be restrained by the 
particular recital. Common sense reijuircs that it 
.should be so, and in order to construe any instiun)cnt 
truly you must have regard to all its parts, and most 
especially to the particular words of it. 1 am sorry 

(a) 1 SAow. J50. %Lev. 173. 3 Mod. 277. {b) i Shout/. 154.: 

(c) 1 .Vj9w. I ej. {d, Salk.iji, i Ld. S<ty. 

{e) 314., by the name of Tothil v. Ingram. 

(/) axo., by tlw name of Ingram r. Stay '. >' 


there- 
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therefore, to find that the case cited from Lord RoUe 
was said not to be law, because it seems to me to be as 
sound a case as can be stated. The argument for the 
defendant is, that tins not only releases liini from the 
obligation, but his sureties also; but the replication' 
avers that the monies secured by the bond were not in¬ 
cluded, or intended to be included in the release; which. 
averment, if it is competent to the plaintiils in law to 
make, puts an end to the question. And surely the 
release being of an aggregate sum, which is compounded 
of several debts, the plaintiffs may aver of what it is or 
is not conipoiiJKled. 
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1815. 

apiinft 

HombriVSM. 


Bayley J. There is no doubt but a particular re-' 
cital in a deed will restrain tire general words. 

Per Curiam, Judgment for the Plaintiffs. 


Marryat was to have argued for the plaintiffs. 


The Kino amlnst The Sheriff of Middlesex, , 

° Nuv. 7 ,‘jxh. 

in a Cause of Pouciiee v» Lieven. 


THE capias was returnable on the first return of this 
term, and on the 7th o\'yovnnber tlic sheriff was 
ruled to return the writ, and on the 11 th returned cepi 
corpus, upon which the plaintiff on (he same day served 
him with a rule to bring in the body; and on the 17th, 
bail not having jusiific'd, obtained an attachment. The 


The slierifT may 
be lulecl to 
I)king in the 
body on the 
s<kmc day that 
he returns cepi 
corpus, if the 
time for put¬ 
ting in bail has 
expired. 


time for putting in bail expired on the 10th. And upon 
a rule nisi for setting aside the attachment for irregu- 
larity, on the ground that the rule to bring in the body 

should 
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i8k. should not have been served the same dav that the 
• » 

sheriff returned cepi corpus, because the sheriff had the 

■J I,* King , , , , . 

ajratail virhole of tiie day to return tiie writ, 

'f'lie SlicrUTof 

MiUDLCsn. >0 

Campbellf who shewed cause, insisted that as the thne 
for putting »in bail bad expired, this practice was re- 

, t 

gular. 

Comyriy in support of the rule, cited Hex v. Sheriff of 
London (a), where he said the Court had determined it 
to be irregular, for the sake of congiuity upon the face 
of the proceedings. He also refci red to Hutchins v. 
Hud{b)i and said that the cases cited in Tidd\<i 
Frac. (c) in favour of this practice were only MSS. 

Per Cioiam. {d) It is now the settled practice, that 
in all cases where the time for putting in bail has ex¬ 
pired, the plaintiff may rule the sheriff to bring in the 
body on the same chiy tliat ht' relurns corpus. 
The dillbrence lutwixt thi' ca&e and Hex v Sheiffof 
London is, that ihoic the time foi‘ putting in bail hail 
not expired. 

Rule discharged. 


o.) ?. 241 

(#) ,cr. 6t!) fd^t. 


{if) Va» fit) J. W..S -lblent. 
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Bates against Winstanley and Another. 

^^RESPASS against the defendants, justices of the 
peace for the county of Leicester, for causing the 
plaintiff’s goods to bo distrained lor'* payment of a 
county*rate imposetl by the rnagistmtes of the county 
upon certain lands called the Suuth Fields in the parish 
of St, Maty^in Leicester, Plea not guilty. At 'he 
trial there was a verdict for the plaintiff by consent, 
subject to the opinion of the Court upon the following 


T.itsJ/tjf, 

Aon 

A cliatttr 
gianting juil",- 
(ifctin)n to li'i- 
rough jii'l icfs 
OTct .1 dii^rut 
not witiun th- 
borougli, with¬ 
out wi-rds of 
excl'iih'. juris¬ 
diction, do<’> 
not exclude the 
fonnty jiiistives 
from rating th« 
distort to a 


case. 

Leicester is an ancient borough and body corporate, 

V 

ami in the 4th /.j. the* king, by letters patent, 
granted to the borough (inter alia) That the mayor and 
four of the more discreet burgesses, together with the 
recorder, should be justices of the peace within tlie said 
borough, ami the precincts and limit* of the same, to 
hear and determine felonies, trc''passe:, and lUhcr inistlc- 
meaaors, with u clause ol'non intromitiant as to the jus¬ 
tices of the county. In the ; 'lh lien. 7. the kitfg, reciting 


county jate; 
liicn-forr, 
wht 11;, bv 
cliarfrrs Ed’Va.j^. 
^iiid W. 7, to the 
tuHOUgh of 
Leuy'ttr, the 
t'OKiunh jus- 
i CCS have ex- 
r'u‘ive juri’dic' 
'I'V, within fht 

hoioujrh, with 
a non in'romit- 
taut . 1 , to the 
I'uuitj justices 
.IS.I by ar.otbci 
Ihaiter, P.Uz , 

..Jl ll«>U“’‘'. .Vc. 


v.i'I.m i!)«. pa- 

. . rish ol i't.Man, 

it\ Liire(te>. &-c put undri the jrovrMinv nt ativl {iiii lu'tion I'f the hoi(iU{;Ii justices, 
iivinjr t.-) all pi’isons theii iurlitsiirul mMshcnori.. IKiJ 'ii.it tin justu'es !oi th.* county 
of Leii'cstei well iuiiiosc .t n-unts ia*c upuii a part of the of Sf. Mar\, whfch 

lies within the county, .iiu! not %>, iil.in tiio hoim. :;1), ilth'U'sjh r.'.te in the nat'ire of a 
county i.irc had .‘>eeii jiroiouUy ’iiiji./'. il fiir ilic ..‘ini' time hy r!ie bn.itigh justices; 
and ahliongli n rtpiicaicil 'h.,t in one ui>>taiu''.: oiih , in tin. pm oi the paii'-h had 

CAntributiii to ihe lalc foi the c»iin*y at liige, and ti'. t lr''ni i d'?. to the ptesent time 
rafes i'l the tiatuie of county latrs lu.i h tn .isiciiii* "p.m tin at lat'^i. hy the bo- 

lom*h justices; Inr heforc the th.uf''r/'i'" ;'iii.paii<< 'h jni'ih n.>t have b'en contrh 
outory to the l)(‘r High latcs, and roust iuive hun i.v i.iw t.'i.i.ihn'iiijr to th. cmmtv tales 
and the chattel did notvar> the place to winch itsh. uld cintiihiiti fioni tin county tn th' 
borOHirli; and though thrie vvat. n > pooi r.iio, oi p. t;v <'.>nMahle, oi othci pc.icc olficer 
for this pair ot the pansli, out of winch the talc might be levied by vi.n. li C. a. 
c. 49 , yet tbr statute docs not on that account traiijti r the tight from tins ccnntv tn 
the borough justices, and the 44 f*. c*i4. s._9. (local act) supplies ,my defect which 

there might be in 1% G. s. c. 49 to wairant the levy. 


by 
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1815. by inipeximus the above charter, granted exclusive ju- 
risdiction to the borough magistrates over tbe suburbs,' 
agamu in the same manner with a non intromittant clause. 

I. ST A LET. jj, jjjjj queen-^jgranted a new charter to 

the borough, and extended the jurisdiction of the bo¬ 
rough magistrates, and amongst other things granted, 
that the rnayor^ recorder, and four last aldermen who 
served the office of mayor, should be justices of the peace 
in the borough, and the liberty and precincts of the 
same, and should have power *to hold ^ssions, &c. 
“ Et idtn'im pro mdiot'i regimine et gubernatione pre- 
diett hurgij nc mnniiim et singtilorum burgemimt, inhahi- 
tantimif cummormtmn, et residenthm infra eundem bur- 
gum, vciumus et concedimus quod omnia et singula domus, 
edifeia^ messuagia, ferrai,r irncmenta, et licrcditamenia 
qweciinque situata, juceniia, vd existentia lam infraparo- 
chiam Sanctee MargareitV, 4 'r. quam infra parodnas 
Sanctee Marite^ Sancti Lconatdi, Sfc. in codem burgo, per 
quodcunque nliud nomen, vel aha nomina, vocanfur sive 
nomiiiantur, neenon vmnes burgenses, inhabit antes, eommo- 
1 antes, el residentes, in eisdem parochiis, et loch, sive in 
eomm aliqua, i»o Icmpoie, ct de tewjwrc in lempnis 
existentcs, de cetera in perpeluum sint, i runt, et repufa- 
buntur fat e, sub regimine, potesiatc, gubeniaiionc, jurisdic- 
tionc, conretione, et coi rcione majoris, hnllivomm, et bur- 
gensium hurgi pi ecdicti, et successorum suortim, et quod ma¬ 
jor, ballivi, et burgenses hurgi predicti, et successores sui, 
deinceps in peipetuum habeant, gaudeant, et utaninr, om¬ 
nibus ct sinqulis eisdem consimilibus jmibus, libertatibus, 
preeminentiis, et jurisdictionibus, in omnibus et singulis 
eisdem parochiis Sanctee Margaretee, Sancta Maria, 4^. 
qualia ct quee, ac in tarn amplis modo et forma, proui 
iidem major, ballivi, et burgenses, virtute karum literarum 
nosiranm patentium, out aliorwm progenitot'um nostfo- 

4* rum. 
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nfjw> liabar^i vii, et gaitdere possinti - aid debenti hi 
'predicfo burgOt out hi aliqva^^embro^ parte^ vel parceUay 
ejusdem burgi. Ita tamen quod Juec pr(Esen$ conees^o 
nostra non sit ad prcjudicium nostror'um hceredum^ anxt 
stKcessorum nosiroruvi^ salvis etiam omnibus et singulis 
corporibus corpw'atis el polilictSy ac aliis personis quibus- 
sunque, ac dice persona aiicunque, omnibus juribnsy liber- 
tatibusy* preeminent'.isy et jurisdictionibns quibuscunqut 
aliis quam prediciis majori, ballivis, et burgensibus {ut 
prefaiion) co^ccssis, qua ipsi, aut eorum aliquisyjure et 
legitime habuerini et gavisi fuerint ad cmfectioncm, el 
tempore coi\fcctionisy hamim literarim nosirarum patent 
Hum, in tain amplo modo ct Jbrma, proiit si h<e nostra 
literce patcnlcs nunquam habilce vtl facta fnissent. 
The queen also confinnctl to Jhc mayor, &c. all anti sin¬ 
gular maneria, t$-c, libetiates, libei as consueludines, pri- 
vilegia,franchesias, immunitates, exemptiuncs, et jurisdie- 
Hones wliatsoevor, wliitli llio corporation theretofore had, 
or ought to have enjoyed, witliiii the borough, and the su- 
bux'bs, limits, and precincts ol’the same, by reason of any 
former charters or prescription. These charters were ac¬ 
cepted, and Imvc been act»*d upon, and are still in force. 
The South Fields are apart of the county of Leicester, and 
not within the borough, but arc within the parish of AV. 
Maiy, in Leicester, and have always been asse&sed to 
the poor rates of that parish by the overseers appointed 
by the justices for the borough, who have exclusive ju¬ 
risdiction over the entire parish of St. Mary, except the 
South Fields, and Bromkinsthorpe, and t>ver the Sotdh 
Fields, and Bromkinsthorpe, have a concurrent jurisdic¬ 
tion with the county justices. The land-t ix, and otiter 
parliamentary taxes, pa3'able in respect of the 
Fields, have always been assessed by commissioners for 
the CQmity» and the entire proceedings in respect of 

such 
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4 Uch ^xes have always bfieA Wtth due co^nniKisrOnefs ©f 
the county exclusively. 'Hlfere was no houtse tipOH-th^ 
South JFieldSi nor any inhabitant resident there, lintil 
the year 18o/|, nor lias any conslahle or other parochmt' 
officer ever been .appointed distinctly for the 
Fields. Rates in the nature of county rales have .been 
assessed by the niagliitrates of the borough at their 
neral quarter sessions upon the parish of St. froin 
the year 1768 ^when rates in the nature of county rate!* 
were first imposed in, the borough) unti|f the present 
time, ami have been paul out o( die poor’s rates col¬ 
lected for the parish of St. Maty genet ally, to which 
poor’s rale the South Fields have contributed. No 
jates in the nature ot county rates have ever been paid 
to the county in re‘-pect '^f tlje South Fields, with tin's 
^exception, that in 1684 the judges of assize imposed 
two several fines of 1000 marks, and acoo mail's^ Upon 


the inhabitants of liie county, becan&e there was lU' 
gaol, and such fines were apportion-nl and levied upon 
the several paiidies uikI place-) in the county, and, 
among the rest, i25, v\as assessed upon the Smih 
Fields, and a special receiver of these fines was ap- 


I)ointcd by cmniT'icdoners under IcUci.s patent ol'Juc, 2,, 
which receive r duly accounted lor the whole amount of 
them, aiUi by oiiler ot the quarter sessions for the 
county jpaid tie' balance to the county treasurer. The 
case also slated the pa>-,ing ol‘ 44 ( 1 . 3. r. 34. (local aqt), 
ii copy of vineli was annexed, and that the justices of 
the peace fi^r ihe^county, at their general quarter scs* 
sions holden plt'^ r Faster i 811, made one general rate, 
as and for a county rate, wliereby they as>soss6d every 
j)arisb, townslnp,. liberty, and place, within the county, 
and,-among others, the Soidh Fields, and that the Smith 


Fields 
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Fields Imd before been rated by a rate made by the <*813 

borough justices^ in the nattily of a county rate, for the 

same period of time for which the rate so assessed by ogtnm 

^ WlN3TAi|tRy, 

the county justices was made (a). The plaintiff was one ' . 

of the overseers of the poor of 6V. Mar^% and an occu¬ 
pier of land Jii the South Fields^ and this distress was 
made upon him by virtue of a warrant granted by llie 
diffendaiits to levy the said county rate. If the Court 
are of opinion that the plaintiff is entitled, a verdict to 
be entered fof is. damages, otherwise a nonsuit. 

Tlie question made upon this case was, whether the 
rate imposed by the county justices upon the South 
Fields, was lawfully imposed by them; wliich was ar- 
gueti by Dcutnan for the plaintiff against the rate, and 
by Reader for the defendants" in support of it. The 
argument for the plaintiff was in substance this: — The 
powxTof the county justices is not extended by 12 G. 2. 
c. 29. (general county-rate act) to such a district as 
tliis; for the act (s. 1.) directs the rate to be asscsseil 
upon every town, parish, or place; and (5. 2.) that it 
shall be paid out of llio poor’s rate; or (5. 3.) if there be 
no poor’s rate, shall be levied by the petty constable or 
other peace officer belonging to the same; so that the 
South Fields must be cither a town, or parish, or a place 
having a poor’s rate, or having a petty constable or 
other peace officer, in order to give the county justices 
jurisdiction. It is admitted that it is not a town or 
parish, nor a place having a petty constable or other 
officer; and that it has no poor’s rate out of whicli this 

(«) It was agreed, upon the argnment, that this fact should be ia* 
srrtcd. 



VOE. IV. 


rate 



CASES IN MICHAELMAS TEEM 


43 *» 

i8ij. rate may be levied, is plain from consideijug Umt tlie 
poor’s rate is ibr the parish of St. Maf't/B at large* and 
agaimi not for tlie SotUh Fields, and that the parish at large is 
not contributor}' to the county rate, but is, under the 
charter of Eliz. and by virtue of this act, explained by 
the 13 G. 2, r. 18. s. 7. to be assessed by the borough 
justices to a separate rate, in the nature of a county 
rate. And the jurisdiction of the county justices is not 
aided by the 44 G. 3. c. 34 (local act), because there is a 
saving in that act {s. 14.) of the jurisdictibn of the bo¬ 
rough justices as it stood before. 2illv’, Granting that 
the county justices have a concurrent jurisdiction with 
the borough justices to rate the South Fields, yet the 
borough justices having already exercised it by impos¬ 
ing a rate for the veiy sdme period for which this rate 
is now imposed, the power of the county justices is for 
this time gone, according to llie principle estabUshed 
in Eejr v. Sainshiry. (a) 

For the deflmifants it was answered, that if the 
borough justices had no jiiri'^diction to impose a rate, 
in the nature of a county rate, on the Sofdh Fields, 
the argument Ibunded upon the priority of their ex¬ 
ercise of it, was at an end. 1'liat tlie borough jus¬ 
tice^ neither before nor since the 12G. 2. c. 29. had 
any jurisdiction lo impose this rate upon the South 
FicUiii. For the charter of 7?//:. only gave them a con¬ 
current Juiisdiction in the coniini''sion of the peace with 
the county justices, but not to rate lands within the 
County which were not before rateable by them, but on 
the contrary were rateable by the county justices for 
'-cvcral of the purposes now included in the county 

U) 4 5 ?* 
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Pate; as tot’ repairing of bridges, by 22 /f,8. <*.5., 
and for relief of prisoners* in the county gaol, by 
c. 5. Neither did the 12G. 2. e. 2p. enlarge 
their jurisdiction over these lands; for its intention was 
only to facilitate the assessing, collecting, and levying 
of county rates, and with this view to give power to the 
justices^to consolidate under one assessment the several 
purposes for which before then several assessments used 
to be made; and it appears by 13 G. 2. c. 18. that the 
same power was intended to be given to the justices of 
liberties, &c. within the limits of their commission; but 
thesciands never were within the limits of the commis¬ 
sion of the borough justices to assess them for any of 
the purposes menlionod in the first act. This being go^ 
it follows that they must be liabie to be assessed by the 
county justices; and whatever difficulties might have 
existed in collecting or levying the rate under the 
12 G. 2. are now removed by /^4 G. 3. e. 34. (local 
act) s. 9. 

Cuf\ mh, 

Lord Ellenborough C. J. on this day delivered 
the judgment of the Court. 

This was an action of trespass against tv.u Jug. 
tices of the county of Leicoifo^ for distrainiiig for 
a county rate, imposctl by the county magistrates, upon 
certain lands in the parish of St. Mar^ in Ldcc'-ter^ 
called’the Srw////F/V/di-,* and the question was whetheif 
the county magistrates could impose the rate upon 
those lands. It was admitted in tlje argument, though 
not stated in the case, that the magistrates for tlic 
borough of Leicester' had previously imposed a rate 

G g 2 vro'f 
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1815. upon these lands in the nature of a county rate, for 
the same period of time for which the rate was levied 

13 A r E s 

/{paint by the county justices; so that the question 1$ Har¬ 
rowed to this point, whether the county justices can 
impose the rate, after a previous rate imposed and 
levied by the borough. The South Fields are within 
the county of Leicester^ but not within the borough; 
and the borough justices have a concurrent juris¬ 
diction there with the county justices, but not an 
exclusive jurisdiction. By charters 4 and 

20 H, 7. the borough justices have an exclusive 
jurisdiction, with a non-introiuittant as to the county 
justices, within the borough of fjeicester, its precincts, 
limits, and suburbs, and by charter 41 FAiz, all houses, 
&c. within certain parishcis including that of St, Mary 
are put under the rule, government, jurisdiction, &c. of 
the mayor, bailifl’s, and burgesses, of the borough of 
Leicester, with a saving to all persons whatsoever of 
their rights, liberties, preeminences, and jurisdictions.. 
The South Fields arc within the parish of St. Mary in 
Leicester, and have always been assessed to the poor’s 
rate of that parish, by the overseers appointed by the 
borough justices, and no parochial officer has ever 
been ajipointed distinctly for those fields. The only 
instance in which those fields ever contributed to tlie 
rate for the county at large, before the rate in question 
was imposed, Avas in 1684, when upon a fine on the 
county for want of a proper gaol, il. is. was asS^ed 
specifically upon these fields. There was no house 
upon the South Fields till 1804, and there were no 
rates upon the re^t of the parish of St^ Mary in the 
nature of county rates till 1768. From that time such 

fates 



IN THfi Firnr-sixTH Year of GEORGE III. 


437 


i'ates have been assessed u|>on the parish by the brr- 
Fough magistrates. County rates are in general assessed 
in counties under the provisions of 12 G. 2. c, 29., and 
there is a special act in the present reign, 44 G.3. c*34.', 
which contains some provisions for the county in 
question, the county of JLciccster. Tlie object of 
12 G. 2, c. 29., was, not to impose new rates, but to 
fociUtatc tlie assessing, collecting, and levying those 
that were previously inipo'=ed; and for that purpose, 
instead of separate rates for the several purposes for 
which rates under former acts were imposed, there was 
to be one general rate to answer all the ends and pur¬ 
poses of former acts. There is no inicntion (in the act) 
to vary the obligation to pay, or the right to receive; 
the persons before liable to pay, were still to be liable 
to pay, and the persons entitled to receive, were still 
to be the persons so entitled. No j3art of the act im¬ 
plies a contrary intent. Two of the rates included in 
this consolidation, viz. the bridge-rate, and the rate for 
poor prisoners in gaols, were imposed by statutes of an 
earlier date than the charter which gave the borough 
justices a concurrent jiiristliction in the Soidh jF/eld^', 
vi4v the former by 22 H. 8. c. 5. and the latter by 
14 £liz. C.5. 37* The first of these statutes, that of 

H, 8., authorizes the taxation of every inhabitant; but 
2 Inst. 702. is an express authority that the occupation 
of lands, without residence, is sufficient within this 
clause to make a man an inhabitant and liable as sucl^. 
So that there can be no question but that before tn6 
charter of 14 Eliz. the occupiers of' lands in these 
Smth Fields were liable to taxation in respect of 
county bridges. The stat. 14 Eliz. imposes the tax 
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for poor prisoners upon every parish; ftnd the statuip 
for county gaols, 11 & 12 c. 19. s, 1. u()on the 
several hundrcdh, lathes, wafientnkcs, rapes, wards, or 
other divisions of the county, with an exception os to 
persons inhabiting in any liberty, city, town, or 
borough corpoiate having common gaols for felons, 
and commission of assize or gaol delivery of such felons; 
and 12 j't7!n. stat. 2. c. 23. (which is recited in t2 G. 2.) 
directs that the money to be raised under that act, 
shall be raised b\ such wavi, and means as money for 
county gnols or bridges. The money for county gaols 
therefore is a-'surned to he fhe subject of levy ia the 
same manner ii" tiie money hn bridges is, and which 
by M. 8. is by taxolion made n})on every mhabiuint 
within the cotinfy, anti l\\ < onstnielioii upon occupiers 
of land, th()n,'.\h n-M i.".i(Ieiit, as inhabitants. Before 
ihc chaiter of I'.'.r.. thcn'lore, these South Fields were 
liable in <Ik‘ hinds ol their occupiers to contribute in 
respect of bridgi’s, 'Flieie is nothing in this charter to 
vary their Jiahility, nor is there any thing in this 
charter to exempt them horn liability to the county in 
respect of ihose rate'' which were impeved hetw'cen the 
charter and the i2lh oi‘ Gi'0.2. Tiie charter does 
nothing more than entitle the borougii justices to act 
as justices in a place in which bcibre they could not 
have acted, but it does not make tliat place less a part 
of the county, nor does it contain a word which implies 

tjbat that place is not still to be contributory to the 

- » 

coimty to the same extent as before, and it would be 
inconsistent with the saving ni that charter of iher Ights 
of all persons wL.tsoever to hold that it entiilcd the 
borotigh to take away from die county its claim upon 

tt'is 



IN THE Firry*i»ixTH Year op GEORGE III. 


this place for contribution. The lath Gro^a. does 
.'.not in express terms give any pqwer to,borough magis¬ 
trates, and if it gave them any power by implication, it 
could only bo to levy where they could before levy, and 

for sums to which they were before entitled. But the 

* 

statute of the succeeding yea* 13 G.a. c. 18. .v. 7. throws 
great light upon this point. It recites that doubts had 
arisenVhethcr la G.a. extended to liberties and fran¬ 
chises not within the jurisdiction of the commiisdons 
of the peace for the ^counties in which such liberties 
and franchises were, and so never did nor were liable 
to contribute to tlie said ci>unty rates, and then it pro- 


V 

vidcs that wlicre any liberties or fiauchises have com¬ 
missions of tlie jK-ace within thenueUesj and are not 
subject to the jurisdiction yf the coinmiKaions of the 
peace for the counties in rthicli they lie, and do not, 
nor did before 12 G.2. contnbutc to dio rates made 
for the said CGUiitic.^, the juslio s of t!j' j-e-ici; of such 
libertieH and fiiuichises wifiiin the rehpicljve linrits oF 
their commissions may oxen iso the s,o\>er6 given by 
12 G.a. Ill such libtrtits and fra’uhi.'ts therclbre (in 
which a contiibutiou to r ite-, riuido for tlic counties 
existed before the 12 G*. 2., aiul which hbeities and 
franchises have only a concuireot, not an exclusive 
jurisdiction,) the justices of sue,h ilbciLies and franchises 
iiavc no power under this laiter act, inasmiich U’l llicse 
fto not tall within the circum-tinices to .\iiieii alone the 
proviso in tlie act is declared to extend. .'\nd where the 
jurisdUfion is within certain limits exclusive, and-in 
ctlicrs concur!ent only, the power of (he jusiices of 
those liberties and franchises must be contmed to those 
parts in ivhicli the jurisdiction is exclusive. The mis- 
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chief of giving, them tlie power where they had a con¬ 
current jurisdiction only might in many cases be ex¬ 
cessive; lor ii‘ they had a concurrent jurisdiction over 
the whole county, they might, if the Plaintiff’s argument 
were right iii this case, nnticij)atc and appropriate to 
themselves the whole county rate. The ' Phiintiff’s 
argument is founded u})on the supposition that the 
rate in re.'>pect of the iiotiih Fielth must cither be paid 
out of the poor’.s rate for the parish at large, which 
would be unjust, or that there was no mode of raising 
it under 12 fr. 2., and that if Jt *.oidd not be raised lor 
the county at large untler 12 G.2. it is I'ot liable to be 
so raised undei' tlie 44th of O’.3. <.34. Wc accede to 
the observation that it w'onid be unju''t to have the 
payment made out of the poor’s late, because that would 
be casting the buithen, not solely upon the Soni/i Fields^ 
but upon that part t)f the parisli which is within the 
borough and subject to the exclusive jurisdiction of 
the boroiigli justices; and supposing it may be true 
that no rate ciiuld have been raised upon these Hmith 
Fields under tin; provisions of 12 G. 2., because there is 
no petty constable, or other peace officer belonging to 
the.se South Firldsy and the only mode of raising the 
Tiite, (where it is not to be [laicl out of the poor rates) 
pointed out by 12 G.2., is imdcr .'5.3., by direction 
from the sessions to the jietty constable, or other peace 
officer bt'longing to the place for which the rate is to 
be*,levied, winch wc arc not satisfied is the case, inas- 
miicli as tlie high constable might levy it; it does not 
follow, however, from tlii.s defect in 12 G. 2., if it be a 
defect, that the right is to be traiislerrcd from the 
county to the borough. There was no intention in 
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12 G. 2. to divest the county of any part of the rates 
which M’cre before payable, to it, and this supposed 
defect is not conlineil to these Soulh Fields^ but extends 
to every place witiiiii the county which had no poor 
rate, petty constable, or other peace officer, and this 
defect is comj)letely remedied by the local act 44 G.3. 
C.34. That act sect. 9. ex|ircss!y provides for assessing 
all estfrtes, within all and every the parishes, townships, 
liberties, precincts, liainlets, extra-parochial and other 
places within the county; it directs tlie sessions to tax 
every parish, township, liberty, precinct, Itamiet, extra- 
parochial place and other })iaccs within the county, ac¬ 
cording to the annual rent and value of the estates w'ilhin 
the same, as they sliall appear upon the returns under the 
property tax. It enacts that in any }}arish, &c. where 
there is no poor rate, the sessions may direct the sum to 
be rated and levied on the inhabitant or inhabitants, or 
occupier or occupiers of lands therein, (using terms in the 
singular number to include })laees in which there may 
not be more than one imlividual inhabitant or occu¬ 
pier,) and the chief constable is authorised, in case of non¬ 
payment, to levy the same by distres> and sale of the 
goods and chattels of such inhabitant or inhabitants, 
occupier or occupiers; and it makes a sinular provision 
(sect. 10.) though there is a poor rate, if it docs not 
apply separately and distinctly to the place which is to 
pay the county rate. The proviso in this act that it 
shall not give jurisdiction to the county justices 
any places witliin the borough, which before that afcl 
were subject to the rates in the nature of county rates 
imposed by the borough justices, falls in with the de¬ 
fendants' argument that these South Fields are to con¬ 
tribute 
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tribute to tlie county, because they are not within the 
borough, and because they were never by law subject 
to the borough rates. In as much therefore as before 
the charter of Elizabeth those ^iLh Fields could not 
have been contributory to tlie borough rates, and must 
have been by law conlributory to the rates for the 
county; as that charter, if it could have varied the 
place to which they should contribute, from the county 
to the borough, does not appear to have had any such 
intention ; as the 12th Geo. ? could have had no such 
intention, and as the 44th Geo.]^. supplies any defect 
there might have been iti 12 Geo.z. to warrant the 
levy; we are of opinion that these South Fidds w'erc by 
law contributorv, noi to i!k' borough, but to the county 
rate, and that the levy iir question v/as therefore war¬ 
ranted by law, and consequently that there must be 
judgment of 
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Titc King against Thomas. 


Ccitioiari 
gianted at the 
instance of the 
Attoincy-Gc- 
leial uii hklialf 
of a prisonei 
to iciiiuvc an 
indktT. Ill foi 
ti'.uulei, louod 
against imn at 
ti<c seSMuii -1 toi 
the city oi 
Chester; .ilio a 
habeas corpus 
to briiig tlic 
piisoncr into 
this court. 


'J^HOMASf who was a marine on board one of his 
Majesty’s ships of war lying in the iliri/uitn/, was 
indicted al tlu' so's^ions lor the city of lloi/hster in Oc/o- 
ber last for the murder of T, Moore on the said river, 
^ Chatham, within the liberty and jurisdiction of the 
said city, and pleaded not guilty, and his trial was post¬ 
poned on account of the absence of several material 
witnesses on his behalf. 

On a former day in this tertii, The Attorney General 
moved for, and obtaijietl a rule nisi for a certiorari, to 

be 
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be directed te tbe justices of oyer and terminer, and 
gaol delivery, &c. of the said city, to remove the said 
imiictinent, &c atul also the coroner’s inquisition, into 
this court, and also for a habeas corpus to remove the 
prisoner, (he being in custody in the gaol of the city.) 
And in supjjort of thivS a])plication lie produced an affi¬ 
davit from rhe prisoner disclosing circumstances whence 
the Court might, be induced to think that he would not 
have an impartial trial at the s(‘ssions. He jihjO said 
that application had been made to the Court belovp to 
order this indictment and inquisition to be filed with 
the officer of the county of as tli^' next adjoining 
county, and to remov'C the prisoner to the gaol of the 
county, in order that he might bo tried byn jury of the 
county, jiursuant to 38 G. r. 53., but a doubt 
had arisen with the justices, whether, their jurisdiction 
not being a caioi/i/jurisditioii, (there being no county 
of the city, nor any sheriff^) they had power by the act 
-otodo. And as to the present application, he ob- 
icrved that by stat. 14H.6.C. i. justices vif fusi j^rim 
have power in all cases of felony and treason to give 
judgment of acquittal or attainder at the day and place 
where the inquisitions are taitea, and there to award ex¬ 
ecution to be made by force of the same judgments: 
so that the slat. 25 G. 2. r. 37. which requirc’s sentence 
to be pronounced in open court, immediately after the 
conviction of any person who shall be lliuntl guilty of 
murder, does u(^l impose any difficulty, lK*cau^«.* this mh 
cord, when removed hither, may <-itlu r bo tried at bar, 
or if sent to the assizes to he tried before the justices of 
nisi priuSf they may give sentence insiantet', and award 
execution. He admitted, howevrr, that lie had not 
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found any instance, where a person had been tried and 
convicted of murder at nki prim, though there were 
cases of felony, (a) 

Topping 


{a) The following cases were furnished by Mr. DccUry : 

Easter lerm 1810. A wiit of ccrtioraii issued, at the instance of 
the crown, to remove an indictment from the quarter sessions for the 
county ot SoMhampton, against William Ogilvy, for feloniously stealing 
30 pounds weight of candles, the property of his majesty. The de¬ 
fendant, being in Chelmsford gaol, awiitol h.ibeas corpus issued to 
bring hrm into the Court of King’s IT-ncrr ; and he being brought up 
in the following term, pleaded irot guilt), and was committed to 
WmhesiCT gaol. The record went down for tiiai ■■t nisi pnus before 
tVood B., at the summer assizes lor Hampshire in 1810, and O^iliiyf 
being convicted, rectived sentence in the Court of King’s Bench in 
Michaelmas term following, to pay a line of one shilling, and to be 
kept to liard labour in the house of correction at Winchester for six 
months. 

Where the crown defends a person Indicted, the Atroiney-Gcucral 
is equally cnttikd to a ccrtioraii to remove the indictment, as a pri¬ 
vate prosecutor would be, or as be would be if prosecuting for the 
crown. Jtex v Stamutd, Htl 31^45.3.4 Term E. 161. And at the 
instance of d-iendants, vs lure an impartial t11.1I is nut likely to be 
bad, the Couit b.isgiantcil wiits ol ccrtioiaii to icniove (lie indict¬ 
ment from tlic Conics liclow, in order lor trial at the assizes. 

doth Nuvenihci 17R6 Mi Hsus movtrl, on bchalt of Jihn Waid, lot 
a writ of ccrlioian to lemovc .m indictment lor petty laitcny, found 
against him .it the sessions holckn lor the boiough of Cokhcslct, in the 
county ot Essex, upon an atFidavit shewing that the dekndant was 
uot guilty of the tact, and tliat, from the prtjudic* of the recorder, 
and the town rleik, whose advice the mayor takes in all cases that 
cojone before him tor tii.il, he cannot have a fair and impartial trial. 
Having pleaded not guilty at the sessions, lu applied to be bailed till 
the nest sessions to try the indictment, but tiic rccordei refused) and 
committed him as a felon; but he has since heen bi ought before a 
jutlge by writ of habeas cot pus, and admitted to bail fur his appear¬ 
ance at the next sessions at The Coir it granted a rule to 

shew cause ; but no cause being shewn, the rule was made absolute, 
and the indictment being removed, the defendant pleaded not guilty 
:n the Court ot King’s Tench, and the record went down to be tried 
.it the assizes foi tlic county of Essex, where the defendant was 
acquitted 


in 
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Topping and who now appeared for, the jut- 

tices, submitted to what the ^ourt should think ht, only 
they stated that the justices were not aware of any 
prejudices subsisting against the prisoner, and referred 

to 


In ‘Trinity vacation 1798, Lord Kenyon granted a writ ol certiorari 
to remove an indictment, found at the midsummer quarter sessions of 
the peace foi the county of Cumberland^ agaifist IVtlham Bam Esq. and 
Charles Cobbe Church, clerk, foi (eloniously stealing muskets, bayonets, 
and cutlasses, of the value of 60/., at the instance of the defendants; 
and they having pleaded not guilty in tha Court of King’s Bench, 
were tiled at the assixes holdrii for the county of Cumberland in the 
summer of 1799, and being acquitted, judgment was \n Michaelmas 
term 1799 tnltied up for them in the Coiiit of King’s Bench. 

id January Mr. Attorney Caieral having granted a warrant 

for an application to be made to life I.ord Chief Justice, or otl rr 
Judge of the Couit of King’s Bt nch, for a wiit of certioiaii to remove 
an indictment against Samuel Jones, .in officer of the excise, for felo¬ 
niously stealing 90 pounds weight of hay, I.ord EUcubotough was at¬ 
tended on the .^d of January upon this application, when his l.ordship 
directed enquiiy to be made as to the lecognuancc taken in the case 
of Bam and Church, above lefciicd to; and his Lordship being again 
attended on the 5th of January, took a recognizance by four manacap- 
tois, in 40/. each, for the appearance of Jones in the Court of King’s 
Bench to answer the indictment, and signed a hat for the writ 
of certiorari. The indictment being accordingly removed into the 
Const of King’s Bench, the defendant there ple.uled not guilty, and 
was tried at nisi piius .it the spiing assuos lor Glchccstei shire, and 
acquitted 


’I'iie following authorities arc express that an issue joined in the 
Court of King’s Bench in a ciimliiai prosecution must be tried at the 
bai, unless Mr. Attorney-General grants his warr.iiit /oi a trial at 
nisi prills, viz. Mich. .3 Ann., Regina v. Banks, Knt., 6 Med. 546.' Hit. 
Cur I. Eayrviether's c»so, Oe, Cur. 348. 7 'tin. i^Eliz., Knevil and 
'Jayhr's case, % Leon. no. Fitzhcrlerfs Natura Brevinm^ 546, 
X Inst. 414. 

Several iodictments for misdemeanors have bten removed from the 
5tts'*ons of the peace for the city of Rochester into the Court oi King’s 

Bench, 
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to ihef consideration of the Coetf the clauses 6 f the 
governing charter of the cfty, {Cat*, i. 163^0 
which the mayor, recorder, eldest alderman, and last 
mayor, are appointed justices, with power t 6 any 
two or three, of whom the mayor or recorder to 
be one, to enquire of all murders, felonies. See, com¬ 
mitted within the city, liberty, and precincts thereof, 

« 

and to be justices of gaol d»‘livery of the city, so that all 
writs be directed to the ministers of the mayor, and by 
them executed without any to the sheriff of Aew/, 
with a non introniittant as to the Keeners ()f the peace 
and justices of oyer and terminer, in the county of 
Kent. 

The Attorney-Gaxk' il^ Vark^ and Jervis eontrd, de¬ 
nied that the effect of tlic charter was to take away the 
power of this C’ourt to rcinov'c the indictment, or the 
prerogativt: of* tlie crown to have it removed; which 
perhaps niioht have been done by the Attorney-Gene¬ 
ral cx oflicio, tlioiigh it is more projicr that it should 
be done njion liis application by the Court. And as to 
the trial of this irulictnient they cited '2, Udie P. C. 
ch, 6 . p. 39.40. ch. 96. p, 403. 404. Hawk. P. C, B. 2. 
(Ji. 7. 5. 17. 18, ch. 23. s. 146. ch. 42. r. 4. 

Lord Ellenborougii C. J. I have been enquiring 
of the officer if the practice i. , as I supposed it to be, 

B^nch, and the dt.rcii'Kitiis liavlii^ thett. pUaJed to in^uc, have been 
tried at the ass'z>:; at Muiihtone , and a man ot the name of Undtr- 
hillt being convicted upon such an indictment very lately, received 
judgment in the Court of King’s Bench. See also B v. Perry, 

5 T. R 47^< 

4 *^ 


and 



IN THE Fl W-SiXTH GEORGE III. 

4 t ! ' 

and find that the power of 

hiniiselfto issue a cGrtioi4jpi> tint hiust make application 
to this Court; but upon such 1 ms application beang iii- 
dorscd) it is a matter of course with the Court to grant 
the cerlioruri,'... This being the practice, there can be no 
resistance to tW certiorari in tins case. Whether the At- 

• '‘•‘L ' 

toruey-Gcneral # 1^11 consent to a writ of nisi prius, or 
whether the prisoner shall be tried at the bar of this court, 
is a matter for future consiih'ration. There is no doubt 
that he may be tried by the Justices at nisi prius: the 
authority of Lord Hale seems to be decisive on that 
point. Although 1 do not liiicl in the i^lh oi' He7i.6» 
c. I. any words cxjn’cssly empowering the Justices of 
nisi prius to enquire of felonies, yet ceitainly a practice 
of this sort lias prevailed from the time of that statute 
down to the tune of the stat. 25 G. a. r, 37. The 
14 M. 6. c.i. enacts that tlie justices before whom in¬ 
quisitions, inquests, and juries shall be taken by the 
king’s w'rit of nisi prhts^ shall have powei* in all cases of 
felony (within V'hich murder is included) and treason, 
to give their judgineiit.s as well Niliere a man is acquit 
as whore lie is attaint, the day and place %vhcrc the 
said inquisition, See. be so taken, and from thcncelbrtli 
to award ext cut'on. The ju'^ticc^ iheivibre are em¬ 
powered by this statute l*) go the length of awarding- 
execution without rcniiUing llie transcript of the record 
tp this Court, tliough it seems they may return lli«. 
postea into the King’s Bench, and there judgment may 
be given. The 25 G. 2. f . 37. indeed which makcis 
immediate sentence, and execution the next day but 
one after sentence, necc'i'sarj, except for reasoiiaiblc 
cau^p, seems to confmo this jur'''(lieUou in ca!»cs of 

mui’dcr 
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murder in a great degree to the judicature which tries 
the offence. But with this at present we have nothing 
to do. We think that the Attorney General is entitled 
to the certiorari, and as a consequence to the habeas 
corpus. 

* 4 

Ptr Curiam, [a) absolute, {b) 


(i7) Dzmpter J. was alisent. 

(6; '11k ptisonei (as we were infoimed) was afterwards tried at the 
Kci't spiing assizes, before Bayjey J. at nisi priiis, and was found guilty, 
Mihjcrt to 1 point tescivid. 


KNI> OF MICHAELMAS TERM. 



C AS E S 

A|g|JED AND DETERMINED 

IN Ti'/ 

Court ofciNG's BENCH, 

IN 

Hilary Term, 

In tlic* Fifty-sixth Year of the Reign of Groiior III, 


IN the last vacation Mr. Justice re'-hmeil 

his seat upon the bench. 

A few days before the commencement of (his term 
Mr. Justice Heath died at his liousc in Bcd/ordSi/nare, 
At the beginning of this term,Ii7wes Allan Park, Esq. 
was called Serjeant, and gave for his motto “ qui le^es 
juruque servat^" and was aji}>ointed to succeed Mr. Jus¬ 
tice Chambre as one of 11 is Majesty’s .lustires of the Court 
of Common Pleas, and w'.as afterwards knighted. 

On Safurdaq the 3d of t'ehrnanjj Mr. Justice Dam*- 
pier, who had been prevented by severe illness from at¬ 
tending the sittings fit Setjeajits' Inn, or during any pan 
of this term, died at his house in Mmttague. Places 

Nm crit profecto tihi, quod sm'bo) hoc not!tmf ilium 
ntdlius rei, qtue quidem cssrt in his artibus de quibus ali-. 
quid cxistimare posjcw, rndem aut igtuirum esse visum. 
VoL. IV. H h At 
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'15^ 


At the end ot'the term Chayies AbbolfY^sq, was called 
Serjeant, and gave for his motto “ Labrn'c^^ and was 
appointed to sixeced Mr. Justice Heath as on^ of His 
Majesty’s Justice-, of the Court of Common Pleas, and 
was afterwards knighted. 





Kx parte Joxr.s and OiLlil. 


I' tlic iiaiDi's of 
tuo p.irti]ei5 in 
tude apprar 
luniong othcri) 
on tl.L- ccitili- 
t <'3te of regi-lry, 
owners of 4 
-ship, the rtgii- 
n> acts dt) not 
p.Li^ent iJk. 

-.i.t wing ho.v 
..ud in wiiut 
propijTt’oiii the 
ssvt.rt! own> rn 
tt.'-e itspicuvcly 
t»-titled, and 
tf f-«gh tho 
p irtrici s may 
d'.r.vc titJ- un¬ 
der different 
conveyances, 
yet if tlicir 
shaicv were 
pillcliascd W'liii 
the paitnirsiiip 
fciidi, and 
tieatcd by them 
a* pat rnership 
property, and 
ihc partneii i t- 
coiiic haiikruju, 
tl.i jC 'hares 
Will he con¬ 
sidered as tho 
j'jsr.t propelty. 


POS the* petition of,Tories and oih'-rs to tin* Lou', 
Chancellor, praying him to pronounce ceit.-iie 
ships, and tlic shares lliereof re'-pectively, in which 
iS'. Holland and T. S. Williams^ banki'upts, were in an\ 
way interested, to be the sepal ate jn operly of each i>l 
the bankrupt'-, and divisible atnonir the respective se¬ 
parate creditors, a case was submitted to this Court for 
their opinion, which in substance was thus: 

S, HoHuPtl and 7 ’. S. the bankrupts, wtu 

nierclianls and pailner.i in I,r,yi-puol, travliiig under tin- 
firm of .V. Holland and Co. ILilland. liefoie he bccarni 
partner with WiUlam.'.^ (.arrieil on tiadr in partiiershiji 
with one HumbL^ uiui*jr tlic firm of Iht.nblc and Hol¬ 
land, I’lie ship Khi^<>>}ril/ was purcha.sed by Hundh 
and Halhtrd of iSVrJ-w and Co., who transferred it to 
them bv bill of sale of the 1 7lh of .Sen/. 1808, and anew* 
certificate of registry of that date was gianted to them 
by the collector and comptiollcr of the customs at Lf- 
vtrj.ool^ but neither the certificate of n>gistjy nor the bill 
of sale expressed that t ilber JIambic or Holland took 
any parliculai share. On tlic 9th oi February followdiig, 
Iiumbh,h\ bill of Mile, Lran^Lricd his undivided moiet} 


m 
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in the ship to Williams^ which transfer was indori»ed on 
the certificate of registry. The s^hip Mary [a) was re¬ 
gistered lilt the port ofon the 8th of 
1808, in‘the names of HoUani]^ Humble^ ^latihewSy and 
two others (by name) as sole owners, tlie proportions of 
eacii not appearing on such regi ter; liut in fact Hum' 
hie and JloUuud were entitled to ono half, and M<itfhe\sc>$ 
to one eiglith. Holland and Jl'iluani^ aflcrv^ards pur¬ 
chased fj'Oin Humble and Holland their one half for 
yoo''., and from hi- unc eigJith for 25c/.; and 

Humble^ on the 25rli of AV.”w./f; 1809, by bill of sale, 
transferred liis interest tlierein, staled to lie onedmuth 
part, to Holland and IVilliami,', and Mat!h"'ni~ on tiie 
®;.une day, In bill (‘f ^nle, transferred to llioin liis inte- 
re-t in the sliip. 'I'lie purchase-monies for these shares, 
and al*o for the share which belongctl to Tln!faiul„ weie 
paid by Holland and IVilrani'i on! of their partnership 
fund'', and ihi’ Iraiisfeis of tliese shares appear upon the 
certificate of regi'iry of the siui slnj!, and tJic diares 
have since been sold ,md transferred liv tiie a^; of 

Holland and IVilbam^ t(‘ a (uncliaser. The ship iSV 
<iannak M'iis regisiei’ed in f h/* names ol' I! tiiand, 
3 ,iu\Siric/.lfnub on the 8ih ol'J.o/e 1 without stating 
that any iiarliciilar sImiv belonged to tach. SV/a V^ti'd 
by bill ofsale [Ja‘i ' i.|th- iH'afl'l '-'Id and t’amfeived -dl 
his inieres!, staled to be (mc-fonrih of Hi * -iiip, to llinn-' 
blc and Holland. / 7 '(./e'/e and lioiii','' -ti.d Hio sliip, 
jlien on a toyage to le 11 'Hood and 
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1816. PViUiamSf and by bill of sale of the 7th oKOctoher 1809 
' transferred one undivided mbiety or half-part or shai^ 

JCx parte r 

Jon EH. thereof to Williams} the purchase-money fo 5 r which 

was paid out '^of tlic partnership funds of Holland and 
Williams i and on the ship’s return to port, an indorse¬ 
ment of this transfer was made on tlie certificate of 
registry. The ship was afterwards sold by the assignee^ 
of Holland and Williams^ and by the assignees, together 
with Humble, transferred by bill of sale to a purchase^ 
for 1200/.; Humble joining in the bill of sale, in order 
to transfer his legal interest in the other undivided 
moiety, which by inadvertence had not been transferred 
by him in the bill of sale to Williams, although the 
whole of his share therein had been agreed to be pur¬ 
chased, and had been paid for by Holland and Williams. 
'file interest oi Holland and Williams in all these ships 
was considered by them before their bankruptcy a*; 
]>artiicrshij) property, was wholly paid for out of their 
partnership funds, and treated by them a.»> such; die 
outfits, repairs, and disbursements of the same, having 
been charged by them to the debit, and the freight and 
etirniugs carried to the credit, of the partnership. 

'I'hc question for the opinion of the Court is, whether 
inider the circumstances of this case the interest of the 
bankrujUs in these vessels, or any, and which of them, 
j.s to bo considered as joint or separate property. 

Richavdsoji^ for the petitioners, contended that tlie 
interest of tlie bankrupts in all the ships was to be con¬ 
sidered ns a separate interest. First, he said, that part- 
owners of a ship . rc, like partners in (nrade, tenants in 
foinmoii, and not joini-tcnant.s, between whom there is* 


no 
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no survivorship, but the share of <*ach of them shall go 
to his executor, and the executoT shall join in a writ with 
them who survive; nevertheless, though they have sepa¬ 
rate inddrests, yet ail shall siie during’lheir joint Iiv(^ 
for any cau^e of action which concerns the ship, as for 
running it down; and if they do not, it may be pleaded 
in abatement, (a) So they shall all have an action for 
the ship’s eanjings, as for freight, &c. In like manner, 
tenants in common may avow (A), or bring trespass 
jointly. But whether*any cue be part-owner of u ship, 
must be determined by the register; for since the re¬ 
gister acts they only can have any legal or equitable title 
rt’hose names appear on tlie register. Thus, if tour 
partners in trade jointly purchase and pay for a ship, 
but cause her to be registered in the names of two only, 
the interest cannot be averred in the four, in order to 
maintain an action on a policy of assurance on ft-eight; 
yet in general an etjuitablc interest is sufficient to main- 
lain such an action, (c) So it seems a trust cannot be 
raised in favour of persons not named in the register, (d) 
So if a ship be purchased by one partner and registered 
in his name only, it shall enure as the separate property 
of that partner, although the purchase and outfit be 
taken out of the partnership fund, and the earnings 
placed lo the partnership account, (e) All which deci¬ 
sions aftbrd a rule to govern the present case; for first, 
as to the Kingsmillf admitting that Humble and Holkind 
w ere joint-tenants, when Humble conveyed his moiety ta 
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[a) Addison v, 0 -verend, (s'T.R. 766. 

(ij Cultey V. Spent nmn, z H. Jil. 386. 

(c) Camden V. Andcr/on, 5 T.R. 709. 

\,d) Heath w,HubhMd, 4Eu(r, iio> 

{f) Curtis V. Perty, 6 Fes. 739. ii.v parte l\llop, 13 (sn. 
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Willmms, tho bankrupts {^Holland and hecaniQ 

tenants in conunocij eacli ot a moiety, because they took 
by diiierent titles-and at diiFerejiit times; and these 
moieties will WSst in their respective creditors. / In like 
manner as to the admitting the bankrupts to 

have been joint-tenants of tlie one-lburth and one-eighth 
conveyed to them by Ilumbte and Matthews^ yet Holland 
held the remaining one-lbiirtb, as tenant in common. 
Lastly, the whole interest of the6asa««« being in IJirn- 
die and Hollandhy dihereni titles^ first us joint-tenants of 
thiee-fourths, next as tenants in common of onc-foiirth, 
by the transfer of Slnckland, tliey convey to Williams 
an undivided moiety, consequently Williams and they 
arc tenants in common of undivided moieties. From 
all ■which it appears, that tlie bankrupts arc severally 
entitled according to the legal interests vested in them liy 
thchc transfers, and in respect of which they Avere named 
in th*Megi'.ti \ ; for to hold them entitled to any greater 
cxtint, would be nothing’' io!-*, than selting up a trust 
foj one in a part for wliicli he is not named in the le- 
gi^ti \, because he is nain»’d for another parr. 

Scnilctfj contiil, argued tJiat the interest of llic bank¬ 
rupts was a jcint interest, h’or before the jiassing of 
the legistei a«’ts («), a ptuol contract accoinjianicd by 
deliveiy of the ship w'as sufticient to convey the interest; 
and therefore the acts reijuire that tiie tnuisfi-r should 
be by some instrument in writing. (/;) Wherefore be¬ 
fore those acts, if two partners Inid bioughr a. ship, Jike 
any other chattel, into the common stock, and used it 


34C;,,i,c. 68. 


i!') 3\ G. ^ i. 68 . s. 14. 
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ns such, sharing the amount of profit and loss thereon, 
it became the joint property so tar as it regarded tlie 
joint creditors, though as b'etw'eeii the partners them¬ 
selves, Isach might severally be inleres^d^in unequal 
proportions^. The register acts have made no difference 
in this respect, for they were })assed chiefly %vith 
a vie\V to prevent the existence of foreign interests 
in British ships, anti with this view they require the 
name of the owner and part owners to be stated {a) ; 
but this being done "the act is satisfied, neither the 
nature nor the proportion of interest need be slatetl. 
Provided all those who tire any wise interested in the 
sliip, are named in the registry, it concerns not the 
public to kjtow in what particular union or division of 
interest they stand towards'each other: according! v 
the statutes provide for all transfers of the property in 
any shin from one subject to another (Z>), but mal.e no 
mention of the variation of interest between part-owruT. 
dictasclves. .Vs to Curtiss. Perr^nwd Ex parte Yalion, 
the registry in both those cases was in the single name 

ol one of the pai tners; and this was done in one of those 
♦ 

'•ases, in order to evade the provisions of a particular 
act of parliament, relating to the manner in which the 
.ships were employed, (c) 

Pichardson, in reply, denied that the language of 
26 G. 3. c. 60. s, /7. 34 G. 3. c. 68. s. 14. r6, 17. would 
be satisfied by applying it to transfers made to iiew 
ow ners only, and not to interchanges ol’ property among 
former owniers; for the l.inguage of them is, so often as 
the property shall be transferred in ‘mhole or in part. 

46(.’. j. i.6o j. 9 , 10 

aO O. J.C.60. 17. 34 O’.s. i. 6S. s. 14. (t) Gr.'zi v. Petty. 

11 h 4 And 
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And it has been v/cll said that the two acts of parlia-* 
rnent were drawn upon this policy, that it is for the 
public interest 1 ^ secure evidence of tlie title to a ship 
from her origin to the moment in which you look back 
to her history, (a) 

Cur. adiD, vidt. 


The ibllowing certificate was sent. 

We have heard this case argued by counsel, and 
considered it, and we are of opini'^n that inasmuch as 
the names of the two bankrupts, Holland and WilliamSy 
appear on the certificates of registry of each of the 
several vessels, as owners thereof, the provisions of the 
acts for the registry of shipping are satisfied, and that 
they do not operate to prevent the shewing how, and in 
what proportions, the several owners were respectively 
ill titled, and that the interest of the bankrupts in each 
of the ships mentioned, in the above case is to be con¬ 
sidered as a joint property. 

ElXENBOKOtrcn. 

y. Le Blanc. 

J. Bayley. 

7th Dec. 1815. H. Dampier. 


(a; Per Lord Lldon, Ex yalhfy^ ij 6o 
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Rowcroft against LoxMa|^ 


^^SSUMPJSIT for money lent Plea non {^smiipsit, 
and th« statute of Umitatioii"'. At the trial before 
Lo^d EUenhorough C. J. at the Middlesex sittiiigb after 
last Trinity term the plaintiff’s demand was founded 
upon the following accountable receipt, “ Londony 
ip August 1803, receive’d of Mr. T. Rowcroft Sol. to ac¬ 
count for on demand.” And in order to take it out of 
the statute, the plaintiff produced a witness, who proved 
that in 1814 he called on the defendant from the ploin- 
tiflv and shewed him the receipt, and asked him if he 
knew any thing of it. llie Jefeudant answeretl, yes, I 
know all about it. The witness then askeil him for the 
amount, to which he answered, it was not worth a penny 
he should never pay it. He admitted his signature to 
the receipt. The witness said, perhaps you have paid 
it. He answered no, never, he never laad, and never 


would, and added, besides it is out of date, and no law 
shall make me pay it. His Lordship iiiclined to 
think this evidence insufficient to take the case oul c)f 
the statute, but allowed the plaintiff to recover, reserving 
the point. Accordingly there was a rule nisi for enter¬ 
ing a nonsuit. 


Topping and Abbott^ who sheweil cause (a), afgued 
that inasmudi as the defendant had admitted the exist¬ 
ence of the debt, he could not insist upon this plea; for 
the rule is, that-wherever there is an acknowledgment 

(d) Cause was shewn at Siijcanh' Jun heiore Llits it-tT 


'ru^iduy^ 

'Jan. ZjJ. 

Ill as&iimiisK fui' 
money du** on 
an accouiitatitc 
receipt, plain- 
titP, in order to 
take the case 
out of the sta¬ 
tute oi limita¬ 
tions, called a 
witness, wild 
piovrd that he 
called on dc- 
fendant, and 
shewed him the 
leccipt, and 
asked him if he 
knew any thing 
ot it, to which 
defendant an- 
swci cd that he 
knew all aboue 
it; w.:nes-.thcn 
V ked him foi 
the amount; 
to which he 
answered, .t 
w as not woi t 'i 
a penny; lie 
sliould never 
pay It, that it 
was his signa¬ 
ture, but that 
he nevet had 
and never 
would pay it, 

" and beside.,” 
he added," it is 
out of date, and 
no law shall 
make me pay 
it ;* Held that 
this evidence 
was insufliciciit 
to chaige tiic 
defendant wi'/i 
it, for there was 
noacknowItJg- 
menc, Lul th'. 
contrar), Tli 
the di bt eVt 
vA Ntl.l 


titat 
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tliat the debt remains unpaid, this avoids the statute. 
As if a man.sayb that he does not consider himself as 
owing a farthing, it being more than six years since he 
contracted, yet if he at the same time acknowledge that 
lie has had the thing, and has paid only in part for it, 
he shall be liable for the residue, (a) Or if he say that 
since the debt became due, which is more than six years, 
no demand was made, this is such an acknowledgment 
as will warrant a jury in finding the debt. (/^) In like 
manner, the defendant in thi:%case has acknowledged that 
the paper signed by him, which constitutes the debt, 
has not been discharged, wherefore the law in aid of 
the moral obligation upon him to pay the debt will 
raise an implied i7Si,u}npsi/ to pay it. 

.* f 

Scarlett and Richanhony contra, after lefci-ring to 
Coittraii V. Marsh [c\ w’crc stopped by the Court. 

Cord IlLLENBOKoran C. J. 1 think we need not 
tr(>ublc‘ the learned counsel for the defendant, for it ap¬ 
pears to me that the effect of thi>> pa])er is jitr se de¬ 
stroyed by tlie lapse of six years. S.aneihing niort 
must be proved than a bare achnowjcdgrnciu by tiiu 
defendant that the tiling is unsatisfied, to give etfect to 
that whicli is per se dcstx'oyed. The cases indeed have 
determined that a debt, the existence of whicli is extinct 
through lapse of time, may be relived by an acknow- 
ledgipent that it is unsatisfied. But there must first be 
some acknowledgment that it ever existed. How is 
there any acknowl(?^gment of the existence of this as a 
debt ? There is a i acknowledgment of some Eomblanco 

(> 7 ) Btyan v ^iorsemufi, 4JEfljl,599. 

{b] Jluiker V. 4 £a!t,6o4. n. (i) 


10 
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ot claim against tlie defendant, by bis acknowledging 
that the writing is his signature; but that.tlocs not con¬ 
stitute a debt, though it may give a colour tor it. All 
this however is put an end to by the lapsfe of six years. 
Then is there one word proceeding I'roin the defendant 
to recognize tlie receipt as having ut any time a legal 
and obligatory effect? We find on the contrui’y that 
the deflmdant say& it is not worth a penny; whereas H’ 
it was ever wortli any thing, it was, wonh Ho/., and 
would still be so. Besides, he adils, tliat it ^ve.^ out of 
tiate, and he would stand ii]j()n the lav. I conceive 
him to have said in substance, that this was a paper 
which originally was never worth any tiling, but was a 
nullity, and upon which he never was liable ; besides, 
says he, if I was liable, t am diseharged by the 
statute. Almost ail the eases upon this subject go upon 
the same giound as lin/an v. lloist-mmu where the de¬ 
fendant stood njion the stnlute, it being more than six 
years simv he contracted, but in the same hnaith ac¬ 


knowledged that he had had the wheat, and had paid 
vuily in part tor it, and that part remained duo. Every 
thing w'liich the dcleiidaiil tin re tilkged wont to admit 
in distinct language the original foundation of tiu’debt; 
only as to some part ol it, he stood U})on the statute 
on account of the lapse of time; the presumjitioii 


arising from which was rebuttetl 


by his admission that 


a part was unpaid. , But here is nothing lo reeofriiize 
the existence of an original debt; what it was meant to 
prove, it disjiroves, importing the contrary : instead of 
reviving, it extinguishes the debt, and draws the same 
w'ay with the bUiUitc. 


1816. 

U'UWOROF'I 
l.OM \ 5. 


''v 
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RowcaorT 
ngaimt 
Lomas. 


Ll Blanc J. The point to which till the cates have 

» 

been directed is this, that thei‘e must be an acknow^ 
ledgnaent of the debt within six years* The caset 
have gone thus far, and we cannot go beyond tliein, 
and this brings it to a question in every case, whether 
there has been an acknowledgment of the.debt within 
six years. The vice of the argument in this case, is in 
assuming that w hiit tlic defendant said is an acknow¬ 
ledgment by liim of an obligation at a former time, 
whereas in the same breath he denies that it w'us an 
existing debt at n former time. Tn most of the cases 
wc find some admission to have been made of the debt; 
as ill the last case, there was an admission that the 
party had had the goodfif^aiid that part remaim-d un¬ 
paid. But here the defendant when he acknowledged 
his signature, said that he never had and never would 
pay it, and ho gives as a reason that it was not worth u 
penny. This therefore so ilir from liciiig any udmission 
was a denial ol' any pre-existing <lebl. And to this lie 
added, Besides it is out of date, and no law shall make 
nie pay it.” The.sc facts therefore do not seem to me to 
bring the case within tlie principle of foriiier decisions. 

Bayley J. If a denial were an acknowdedgment^^ofa 
debt, the plaintifl' would have made out his case. But 
as this is not so, we arc bound to hold with the de¬ 
fendant, and in so doing we shall not overturn any of 
the cases. Tlie plaillti^f^s counsel have argued upon 
principles that do not meet the facts of tiiis case. 
It is said by Mr. AblxfU, that whenever the defendant 
by his acknowledgment, admits tlie c.xistcncc of the 
debt, this is {sufficient to take it out of the statute. J 
agree to that; but tlien I ask, where is any such ad¬ 
mission d 
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mission ? Again, Mr. Topping argues, if you first shew 
that a debt cxistotl, an acknowledgment that it is un¬ 
paid is sufficient to take it out of the statute. This 
also 1 am not disposed to deny; but again I ask, where 
is the admission that a debt ever did exist. The 
statute of limitations ])rocccds on a presumption, that 
when a debt is really due, a party is not likely to suffer 
six yeahs to elapse without procuring an acknowledg¬ 
ment of it. It therefore contemplates, that where there 
is no such acknowledgtnent, this must be either Irom the 
debt’s having been discharged without taking a receipt, 
or from there never having been any debt. Now in 
this case the whole conversation distinctly imports that 
this never was a debt, but was a security given witliout 
any consideration. For whi^t else is to be collected 
from the dcfeiKlant’s declaring that it was not worth .a 
penny, and that he never had and never would pay 
it? This clearly looks to a case where a cause of action 
never existed upon tlie in^tiument. In Brymi v. 
Hoiseman the defendant relied on the statute of limit¬ 
ations only, but in the same breath admitted that 26I. 
were due; therefore ht* had taken a wrong view of the 
statute, because the statute was not intfMideil to protect 
a party from a debt acknowledged to be existing, but 
only where the presumption arising fiom tlie lapse of 
time is, that it never did exist, or if it did, that it has 
been dischargetl. 'Fherefore when the defendant in 
that case adtnitle<l the debt, he admitted that tin's was a 
rase to which the statute according to its spirit did not 
apply. 
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‘Tuesday, 

Jan. a3d. 

A bill of ex* 
rhaitgc pa>al)le 
at a biiikei’i 
in Lowloi'f 
wlmh, by rca* 
son of being 
mislaid, was not 
presented for 
payment, but 
the acceptor 
was some 
inontlib after¬ 
wards infur tned 
of Its being mil- 
laid, was belli 
not to be dis- 
Jidiged, but 
that tbcdiawer 
might Set It off 
^n an action 
brmigbt ag-nnst 
him by tin ae- 
ceptei.dllbmigh 
the banki 1 < at 
whose Jiou«e 
the bill was 
payable failed 
in the interval, 
and the ac- * 
ceptor lud at 
all times up to 
the failuic of 
the Iiatikcis a 
bilaiioe in their 
hands sufficient 
to rover the 
acceptance. 


Seb\g against Abitbol. 


the trial of this cause before Lord Ellenbmmtgh 
C. J. at the hondon .sittiiijrs after Trinity term, the 
tjiie.stion was, whether the defendant was entitled “to sot 
oft' 100/., the amount of a bill of exchange accepted by 
the plaintiJK 'I’he bill was tlrawn by the defondant, 

r 

and atrei>Led by tlie plaintiflj -m the 27th oiNov. 1812, 
payable to ihe order ol'the drawt r throe months after 
dale, at IVliifchtuil and Co.’s, btinkei's, Eondon. Tin 
l)i!l was iK'ver prest'iiLtul at ff'/ii/i/irad’a for payment, 
nor was [laymeiit dom^^lcd of the plainlilf; and it ap¬ 
peared that the doreiidaiif, in answer to a letter writtei'. 
by the jilaintilf in J^Iny or Jit/ic i 8 14, requesting that the 
bill might be leturned to him, informed the })1aintift 
that it bad been mislaid, fl lari her appeared, that upon 
search made \n,Ii/f/r and,////// oAhat year, the bill could 
not then be found, but it was afterwards discovered 
among some old pajiers of the di.fcndant. In Nm'etnOa 
1814 IVJiiifhcad and Co. beeame bankrupt, and it w'a.- 
admitted that the {)laintill had, at the time wiien thr 
bill became due, and up to the time of JVhilrh^ad*■. 
bankruj)tcy, a balance in their hands more than siini- 
cient to pay the bill. There w’as a verdict for the iiluin- 
tilFfor tlie loo/. thus claimed to besetofti and tlic point 
v.as reserved. 


Part in the last term obtained a rule nisi for entering 
a nonsuit. 
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Topping and Campbell shewed catise («), and argued, 1816, 
that the plaintiff was discharged from his acceptance 
upon two grounds; ist, because the bill being accepted 

11 ... 1 A-miiot.. 

payable at a particular place, preseatmont ought to 
have been made at the place, Callaghan v. Ayleli (b). 

Gammon v. Sckmoll{c); for this acceptance is an under¬ 
taking that he will have funds at the place; and accord¬ 
ingly it .appears that the plaintiff always, unli! the 
bankruptcy of Whitehead,, had funds tho c to^L;ovcr his 
acceptance. 2dly, Granting that this was not such a 
special acceptance as required a particular presentment, 
yet being in the nature of a draft upon the banker^-, 

' according to Bishop v. Chittv {d\ when a reasonable 
time for receiving it is elapsed, it is always considered as 
actual payment, otherwise the^l^rty might bo obliged 
to keep funds there for ever. Wliercfoiv in this case 
a reasonable time having elapsi'd, it must be taken that 
the defendant gave credit to tin* hanlvors, wlio having 
failed, the loss shall be hi^ lo"^, and not the [plaintiff's 
loss. This mode of considering the c.i->e will leave the 
authority of Fenlon v. Gou)id>tt (c) undisturbed. 

J..ord EnLKNBOKOUoK f'-, J. Ivaclies is a neglect to 
do something which 1)\ law a man is obliged to do. 

^Whedicr my neglect to cal! at a house wlicrc a man 
informs me that i mav get the money, amounts to 
laches, depends upon whether I am obliged to call 
there. This accejitance, tliough it might be an anlho- 
rity to tlic bankers to j>ay tho bill, being made payable 
at I heir house, is not in exprc'-s terms an order upon 

(u) 5''p.vii At SnjfJt.;' Inn Ijcfoic this teiin, 

(A) 397. ^ 3^14. 

(rfj iSd li 4‘:y 
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1816. 

SeitAn 
jj'nwsi 
Aui moL 


them to pay, as was* the case of Bishop v. CHitty^ where 
the language of the acceptance was immediately that of 
a cheque upon the bankers. I confess I am unable to 
see any laches in the^ defendant upon either ground. 
The plaintiff is informed the bill is not to be fountd, 
after which there surely was not any occasion for him 
to keep a fund at the house where it was made payable. 
How can it be said that the plaintiflj after notice that his 
bill no longer existed, was bound to keep money at his 
banker’s to answer the bill in perpetuum ^ It seems to 
tue, that after such a notice he was at liberty to with¬ 
draw his funds, and therefore whatev^’r loss may happen 
to him by keeping thorn tliere, juuct be his loss, and not 
the loss of the defendant. 



Li: Blanc.T. I think thi'^ case by no means draw^ 
into consideration the cases of Fenton v. Goimdry in this 
court, :im\ Gammon-v. SchmoU, and the other cases, in 
the court of Common Pleas, where a difference of 
opinion hetwdxt the two courts is supposed to have ob¬ 
tained. Whatever may be the ultimate decision o( 
the point discussed in those cases, the present seems tt‘ 
me to be perfectly clear of them. F''or if wc admit the 
effect of making this acceptance payable at a particular 
banker’-^, was to make it a draft or check on the banker, 
and according to this view of (he case that the holder 
would in general be guilty of laches if he did not present 

it at the bankers within a reasonable time, yet in this 

( 

ease, who'c the bill was mislaid, and the acceptor had 
notice of that circumstance as much as fourteen or fif¬ 
teen niontlis after the time when it ought to have been 
forthcoming, he was no longer bound to keep funds at 
his bankcra to answer the acceptance. Therefore it 

1 1 cannot 
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t'anuot be inipulcd to the bolder that he was the cjiuse 
of this lossj or had made tlie bill his own by laches; and 
on this view of the case alone I found iny opinion. 
For admitting that the defendant is to be cunsidt'red as 
the holder^of a banker’s check, yet when he gave notice 
"^ihat it wasj lost, the piaintill was at liberty to withdraw 
his funds if he had pleased, and therefore he shall not 
be allowed to make the loss arising from tj^e insolvency 
of his own liankers the other’s loss. Wherefore I think 
this rule ought to be made absolute. 

IIayley J. I am (»f the same ojiiiiioii. It seems to 
me that this is an attempt on the part of the plaintiff to 
east upon the (h'fondant a loss^which hi- ought to bear 
himself. '^I'he })hiintiirhad funds at the house of tVhile- 
hcad and Co., who faih'd, having those funds in their 
hands; and now he says that xoo/. of those funds ought 
to be placed to the loss of the defendant; because he, the 
plaintiff, having given an acceptance payable at the house 
of Whitehead^ if the defendant had resorted thither for 
payment when the bill became due, his balance at the 
bankers would have been too/, less than it was at the 
ti«nc of their fuihire. But 1 do not know that. It does 
not appear that he kept more than the usual balance 
at his bankers, and it is probable that he would still have 
kept the same. If it had been shewm that lie kept an 
loo/. extra specifically for the purpose of answering this 
bill, perhaps it might have varied the case, though 1 do 
not say it would. But looking at his account from time 
to lime at his bankers, he must have seen long after the 
bill became due, that the loo/, w as not brought into 
charge against him. This went on for upwards of a 
whole year, and afterwards, when fourteen or fifteen 
VoL, IV. I i months 


1 8i5. 


Spbaci 
Atii rnoi. 


■fi 


't 



4^6 


i8i6. 


Sfbag 

ajfatmt 

ABITflOtt 


CASES IN HILARY TERM 

months have elapsed, he has distinct notice of the loss.; 
after which he might well reckon that the bill was not 
likely to bo brought into charge against him, and it be¬ 
came imprudent in him to lock up lool. at his bankers 
to meet it. It is said there was always a chance of the 
bill being found but if there was, yet no blame would 
have been iinjnilablc to him for not keeping funds to 
meet it; because when the bajikers saw the bill was out 
ot date, they would in roimiion prudcnc<i refer to their 
principal to know liow a bill which was so long mislaid 
was now forthcoming. It does f.of appear to me then 
tliat we can say the plaintifl* has snltu ’d any loss at 
lVhiteJi('a(l\ l)y reason ol' the laches of tlic dcfendatit. 
As to the other point, on which there has been some 
difference ol opinion in the two courts, I shall be very 
ready to cliange my opinion, if ultimately J shmiid see 
occasion; but I cannot lielp feeling considerable diffi¬ 
culty upon that })oint. If this i.s to be considered as a 
(jualificd acceptance, it (blUtw's that the holder would 
liave a right to refuse it, he beingentilled to have an un¬ 
conditional acceptance; and indeefi, as T rather think, 
being bound to require it. And if he take such an 
acceptance as this, payable at a particular place, it 
may be a question whether he ought not to give 
notice to all the ])arties'to the hill, and whether by 
omitting to do so he does not discharge them. In this 
" view of the question it becomes an important one, and 
deserves to be well considered. It is true that the 
holder is not bound to present the bill for acccjilance; 
but I have always understood that if he doe.s prcocnt it, 
and a qualified acceptance is given, he is bound to'give 
notice. If then the circumstance t)f the biirs being ac¬ 
cepted payable at a banker’s, is to throw on the holder 

the 
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the obligation to pi-esent it at the particular place, the 
consequence will be that any intermediate indorser who 
may be called on to pay, and does pay the bill, will in his 
action over against another party to the bill, be saddled 
with the p,roof of an additional fact beyond what he 
v/ould havato prove if the acceptance were a general ac¬ 
ceptance. This is a point of view that seems to me to 
be very important, and I rather think that it has not 
been presented in tin's view to the minds of those 
i earned persons from whom we are said to differ. 

Rule absolute. 
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Th'.dxl was to have aigued in support of the rule,, 


Holt agahist Meddowcroft. 


plaintiff obtained a rule for a special jury, which 
was regularly struck, but a common jury panel was 
returned together with the special jury panel, and at the 
trial, at the last a«sizes (a), none of the special jury attend- 
Hjgf it was pi oposed on the part of the plaintiff to try 
the cause by a common juiy; to which the defendant’s 
counsel objected that this could not regularly be done; 
but the judge finding a common jury panel annexed, was 


Where a com¬ 
mon jury panel 
was returned, 
together with 
a special jury 
panel, and no 
special juryman 
appealing, the 
cause was tried 
by a common 
jury, the tiial 
was '^ct isidf 


oi opinion that he ought to try the cause, and the cause 
was tried and theie was a verdict for the plaintiff, the 


defendant’s counsel appearing, and making defence. 


Srarit'fl, in the last term obtained a rule nisi for set¬ 
tle: tli‘> verdict adde, and for a new trial, on the ground 


.<i) On the Northern Ciiciiit 
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Holt 

against 

Meddow- 

CEOFT. 


that licrc was a niistriali I’or that the defeiidaiit by ap* 
pearing and making defence, did not waive the objec¬ 
tion which he made in the outset to the cause being tried, 
and by statute 3 G. 2. c. 25. s. 15.. it is enacted that tho 
jury struck, shall be thejiiry returned for tlie, trial of the 
issue. And if the jury do not appear then, they must 
come at another time, for the party cannot have a new 
special jury («), and a lortiori he cannot have a com¬ 
mon jury. 


Tojjprng, Raint'i and Ifk/iarthott vho ^hewod cause (/^) 
argued that tin* statute does not prohibit the trial of a 
special jury cause by a common jury, \\liere there is a 
common jury panel l etumed, for the statute U'«elli inH 
any negative words, but only that tl»e jury struck, shall 
be the jury returned for the trial of the issue. And al¬ 
lowing this to be an irregularity, yet tlie defendant has 
waived it by consenling to make his defence, and taking 
the chance of a verdict in his favor, in which event he 
w’ould not have complained of the irregularity. In 
Ilea' V. Frnnkliv (c) it is said to have been adjudged 
13 fr. 3. that if a ride is made ibi a special jury, and 
the parties proceed to trial before a common Jury, the 
verdict shall not afterwards be impeached, for the de¬ 
fendant must either challenge the array, or let judgment 
go by default; but if he appear, and a defence be made, 
he is by that precluded from making any objection to the 
jury afterwards. So if the sheriff being ruled to return 
a special jury, return only a comniun jury, after trial 
the defendant sliall not have a new trial if he has made 

(u) A'tA V. Jpcfjy, 5 9t j¥. 153. 

(t) Cauic was shewn at S,ycan/s' /«j/ bcfoic lliJs teim. 

(o t-Ued j T.Ji, 4j6. 


defence; 
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Oofonce; scais if lie hath not nnule any defenco (//). 
And it may be talcen tor a rule, that where a nuin lias 
matter of defence, ami knowing thereof goes to trial, 
and puts the plaiiitiir to the charge of proving his issue, 
he shall ift}ver after, in r< 'pect to that matter, have a 
new trial*(A) So if then bt‘ any objection to the 
grantkig a special jiir\-, it shall be cured by the plain- 
appearance, (r) 

Lord Ellenrohough C. J, What might have been 
tlie effect of the defendant’s appearing at the trial and 
making a defence without aiij^ }(rotC'>.t against trying the 
issue, it is unnecessary at picsent to iiujuire, because 
\vc find that tlic defemhint did protc.>-t and did all in his 
ptiwer to resist the proceeding. I cannot agree that it 
amounts to a consent on the part of the defendant, be- 
ijause being as i,t were tied to the stake, and draggc*d on 
to trial, he endeavours to make the best of it. The 
language of the statute does, I tliiuk, inijiort a nega¬ 
tive, and it may be vriy doubtlnl %vhether the witnesses 
would be indictable tor jicrjury upon a trial such as this. 
That is a mist’hicf which, I think, shews that the ver¬ 
dict ought to be set aside. 

f.K Bi.anc J. Tt frequently occurs that none of the 
special juryinen appear at the trial, in whicli case the 
practice is uniform, that the cause goes over. 

Bayley j. The shej iff had no authority to return a 
common jury panel, the slierifffs only directed to return 
the twelve special jurymen. 

(a) ii MQd.$t^. ' {i) Ih 584. Gould. 

{.-) Pci Lord M}lenhrou«h^ Mamj v. yotniiOH, 12 F-aslf 69. >». 
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Tuesday, Hoar against Mill. 

'Jan. 43d. 


Where plaintiff 
declared in co¬ 
venant, tliat 
defendant de¬ 
mised to him a 
wharf and ;/c/rf- 
hsUiCS, &(*,, the 
woid in the 
deed btln^i/*;'- 
hovic: It wj*! 
held to he a 
fatal variancCt 
althoiijih no 
breach was as¬ 
signed upon the 
demise of the 
Storehouse, hut 
only, upon a 
covenant by 
defendant, not 
to suffer a 
wharf to be 
erected on his 
estate to the 
injury of the 
said whaif.jpcr 
(^uod plaintiff 
■was deprived of 
certain gams 
which •would 
otherwhe have 
arisen fiotn 
wharfage dues, 
store-room, &c. 


J N covenant the plaintiff declared that by indenture 
made between him and the defendant, the'defendant 
demised to him, all that wharf or deal pound, the 
w’harf, stage, and storehouse on the wharf or stage, the 
storehouses and dwelling-house adjoining, &c. together 
with all tlie wharfage and storeroom of all goods landed 
or shipped therefrom, &c. for a term of r^'ai s; and the de¬ 
fendant covenanted that he w ould not suffer any wliarf to 
be erected on his estates to the injury of the said wharf; 
and the plaintiff assigned‘'lcr breach, that the defendant 
did suffer a wharf to be erected on hjs fstate, and con¬ 
tinued there, per quod the plaintiff had been deprived of 
divers gfuns which would otherwise hav^ accrued to him 
for wharfage dues, storeroom, &c. And upon non cst 
factum, the indenture being produced at the trial before 
Ckambre J. at the last Hants assizes, llu* demise was of the 
sioyehouse and dwelling-house adjoining, &.c. in tlie sin¬ 
gular, and not storehouses, which the learned judge heUI 
to be a variance and directed a nonsuit. 


Gaselee^ in the last term, obtained a’^rule nisi for a 
new trial; for that this variance^'was in a thing imma¬ 
terial, there being no breach assigned upon any co¬ 
venant which respected the storehouse; and therefore 
this was not like Fitt v. Green (a), where the variance 
v/as in a thing upon which a breach w'as assigned, and 
it was resolved that the plaintiff could not waive the 


damages 


(«) 9 £ast, i88. 
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tlamages upon that broach. So if in an action for 
non-residence, the parish b6 miscalled, this is a material 
variance, (a) But where in debt on a mortgage deed, 
the plaintift'declared that the obligor thereby bound his 
/ieir 3 as well as his executors and administrators, the 
obligation^being without the word heirs^ it was resolved 
that this was not a final variance, for it was indifferent 
ah to fhc then ai,tion whether tlie heirs weie Ijoimd or 
not, (/>) So it may be argued in thi'< case. 


1816. 

Hoa-r 

agaiml 

MltL. 


Peil Serjt., /?«; / oupj/, and Hdwt/n^ wlio shewed cause {c) 
irgucd that in all actions tbiinded npoii contract, it is 
nee,cssary to prove the contract as '•ct out in the decla¬ 
ration, and if it be difierent in any part tlie action fails. 
'J"he reason of w-hii li is becans^ tlic contract is entire. 
Wliercfore a misrecital of the tiling deiniseti (d), or of 
the name of the tenant ^Vho last occupied (t*), have been 
hold fatal. And as to w'hat sliaJl be such a literal mnis- 
sion as w'ould be fital, it is laiti down by Pouj/s J. that 
IV here a letter omitted or changed inahcs anotlier 
word, tills is a fatal variance, otherwise where the word 

continues the same, [f) Now’ iiore alettcr’is omitted in 
,» 

the demise which is slated in the dcclai ation, and makes 
another word, unless one stoi'ehonsc is the same as 
storehouses; and thus the demise declared upon 
is diflerent from-that whicli is proved. And upon non 
ost,factum which putsin issue the demise, this word 
oanribt he rejected as stiridusagc, because it is descrip¬ 
tive of the demise itself. 

f.7) IVilutt V. Gilhertf xB.irP. 281- 

[b) Sefe Hamhormgh v. WilhL\ n. ■< 

(c) Cause was shewn at Strjeanii’ Inti before this term. 

.(/) Fitt r. Green, 9 Eat, 188, 

.,•) Bowditch V. MavtUy, X Canrfi, N. P. C. 195, 

(/) Regina w Drake^ Salk. (660. 74 reniufiM. 

li 4 


Gaseldft 
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Gaselecy Casberd and E. Lawjs contra, argued as. befort* 
upon moving for the rule; and further that storehouse in 
the singular might well be considered as nomcn generale; 

I 

as the cu.stom-housc, or a chamber in an inn of court, are 
understood of more than one house or room. And if so, 
the judge instead of directing a nonsuit ought to have 
left the question to the jury. And ns to the rule laid 
down h\ Pvfwys, it is not so at this day, for it is now held 
that unless a literal omission or variance alters the 
sense, it is not fatal, [a) And the doctrine in IJamho- 
rough V. Wilkic is not new, toi the same was held in 
Roberts v. Harnage (i); and in Biibio:" v. JVtighi (r). 
Lord Mrt'n/ield agreed that impertinent matter, irrele¬ 
vant covenants for instance, may be rejected by the 
Court, and need not bo’pi*oved. Anil it is only whore 
that part of a deed on which the action is founded is 
mistecited, that it is fatal. Now this action is not 
founded upon any covenant which regards the stoie- 
hou'se, so that the recital of that part of the demise iv 
perlectly foreign to the cause. 

Lord ELLUNBOKOtjOii t^. . 1 . 'riiere is a damage 
alleged in res])ect of store-room. I confess that 1 have 
felt more embarrassed by the case of Hamboroiigh v. 
Wilkie tlian by any other that has been cited; for, in¬ 
dependently of that case, this being at^action founded 
on a demise, and taking lo^be an affirmance 

that more than one were demised, I should have held 
this variance to be fatal. Perhaps it may be said of 
Hamborenigh v. Wilkie^ tliat the word heirs was perfectly 

f 

(«) King V. Pippet, I T.R, %2S‘ Cuming v. Sd/y, died ibid. 239. Rex 
V. Maiiackt 6 T, R. 776. jufige Morganf 13 Rast, 547. 

(/>) Salk.6s^. (c) Dougl.SSy. 


impertinent. 
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tiUportinent, and so might be rejected; yet the (iifficulty 
s>till «>ccurs that the deed being the very foundation of 
the action, tlie word heirs was misrccited as being part 
o( the deed. However this may be, 1 believe it is bettor 
to adhere to tlie other authorities, embarrassed* as I am 
by lliat,* IjL scorns to ino tlie safer rule to hold this to 
be a variance. A diuuiige is alleged in respect of store- 
rooiiu 


Le Beanc J. a distinction has always been observed 
bcl-wixt scLlitig on! tluit wliicij is the very around ol 
action, and that whiih may be rcj- cted as inipcriiiient 
inatler. 'J'lns di'-tinction uo'^ particularly noticed 1 h 
lyord Muti^/uld'm lhii~fo-jc w IVi'i^h! {a\ where it was- 
perfectly innnalcrial whether the rent was reserved ])ay- 
able (quarterly or not, yel as the plaiutiii’ undertook to 
state the lease, and stated it incorrectly, it was rosolvcti 
to be a fatal variance. In the pivsenl case the lease is 
the very ground of action, arul it w'as necessary lor tlic 
plaintiff to set out at least so ainch of the premises di*- 
inised us the breach of covenant relates to, for tlie co' e 
nant is, not to suller a wharf to be erected to the prejn ■ 
dice of the plaintiff’s wharf. Therefore the setting 
forth the things demised was not wholly iinpertinenl. 
lltough as to this particular tiling it might be uiineccv.- 
sary. Nevertlieless, the plaintiff in stating if undertalo's 
to state it corredfly, and he ha%.not done this; the vur i- 
ance therefore seems to be fatal. This distinction oi 
its not being wholly impertinent is, 1 confess, the only 
way in which 1 am able to differ it from the case of 

HamOorough v. where the word hetrs might bf* 

<1 

' (<») Thugf, 66- 


i8i6. 


Hoa r 
AgatnU 
Mil L. 


considered 
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considered as wholly impertinent. If this be thought 
insufficient, and it becomes necessary to surrender the 
authority of that case, I sliould think it better to do'so, 
in order to adhere to the rule as it regards the setting 
forth the particulars of any contract, on which the 
action is founded. 


'I'hursday, 
yfl»i.a6ch. 1815. 

IA debt on a 
niortgage-detd 
foi non-pay¬ 
ment of tbe 
mortgage-mo¬ 
ney, plaintitr 
declared that 
defendant 
bound liimsclf, 
hts heirs, execu¬ 
tors, and admi- 
nislratois, and 
proved a deed 
in which de¬ 
fendant bound 
himself, Ills ex¬ 
ecutors :<nd ad¬ 
ministrators 
only Held 
that this was 
not a mateiial 
variance. 


Bavley .1. J have aUsavs understood the rule to be, 
that a variance is fatal, iiiiloss it be in a matter which 
tlic Court would have ilirected to ho struck out on 
motion, for then it may he i.jr’cted as surplusage. In 
Hamhorough v. H 'llktc I certainly consider that the word 
hens was importiiK'iil, and that the Court w'ould have 
ordered it to be struck out. 

Rule iliscliargcd. (a) 

(a) 11aaihokoii(;h against Wilkie. 

l.v debt upon a mortgage deed foi iion'p.iynient of the mort¬ 
gage money, the pLiintitr declared tliat the deiendant bound Iiimsclf, 
hti heirs, exeoitois, and adnuni^tiatois to pay llic mortgage money 
And upon non est factum, the deed being pioduced at the trial before 
Lord Ellcnh-jrr.u^h C.J. at the last sittings, it appealed that the 

defendant only bound himself, liis cxemtors, and administrators. It 
was objected that licie was a variance in the description Of the deed in 
a matciial point, such as iijion oyer and dtmmrcr would Ivavc been 
fatal; and thcicupou a nonsuit was played. His Lordship inclined to 
think this not a mateiial vatiaiicc, and directed a verdict for the 
plaintiff. 

Corttyn now renewed the objection upon motion .to enter a nonsuit, 
and he said that a deed which binds a man’s heirs, executors, and ad¬ 
ministrators, and one which only binds bis executors and administra¬ 
tors, are materially diffeient in this rcsptci; that in one cas^the heir 
shall be liable, and an action lies against biro in respect of the lands, 
in the other not. Thtrtlorc heic the plamtifT has declared upon a 
deed, the effecc of which i& to chaigc the lands in the hands of the 
heir, but has pioved a deed which does not bind the lauds. And he 
nttd Biiitou) v.fyrtgiu. (ti) 

(r) D^gl. 66j. 

14 Bu- 
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But per Laid EtLEMBaRovou C. J. This is surpliuage as between 
li.ete paitics. It is immaterial to the pi (sent case both in constqueucc 
a'1(1 cITectt whether the def(.n(Jaiit bound his heirs or not. 

And ftr Raylzv J. The judgment would bind his heirsi whether 
he bound them by the deed or i,ot. It was immaterial as betweea 
these parties whether the heh> were bound or not. 

Pei Ctniam, (a) Ruk refirsed. 


1816. 


HAMBOROiraii 
iigiiimt 
WILKIB 


(jj) Danifitr J. was absent. 


Hudson and Another against Robinson. 


‘Tatsdjy, 
yitn a^d. 


\ SyUMPSIT for the non-deliAcry of a quantity of Inas^umps.t 

.. -V. J I against one of 

copperas; also for money had and received. The s-veial pan nets 
defendant pleads in abatement, that the promises weie mg goods, with 
lade jointly with one Caleb*Angu. and one Cuthhert Je^had^i^d"*^' 


li 


Issue 


received, to 
which dclcnd- 
anc pleaded that 
the promises 
were made 
joinily with 
yJ. and S., it 
appeared that 
dci'ciidantbeing 
IMitner with yf. 
and Zr, made the 

contiai t indi* 


&c., and not by the defendcint alone. 

f hereon. 

At the trial before Barley J. at the last NorfJnimbet - 
lund assizes, the plaintiffs failed in proving the sjtecial 
I'ounts; but rested their case upon tlie count for money 
h.'.d and received, under the following circumstances: 

The defendant was partner with Angus and Bro-mn in 

vidu illy,though 

(opperas manufactory, and employed a broker to sell in the name of 
.1 (juantity of copperas, being 20 tons, part of the part- .*nd foMhe*iak 
nership stock, telling him that he would deliver it as pIopVrty7an*d 

hia own, if any objection should arise on the part of his fraud of 

^ his partners he 

partners. Before this time Angus had wholly conducted received the 

money to his 

the partnership business, and the detcndaiit had never 0% use, though 
interfered in it. The broker sold the copperas to the by h*im th" 
plaintiffs under a contract which was signed by the de*. Jhe"puJ^erjh,p 
fendant Jbr C. Angus and Co. The bill of parcels was 

might recover 

the money so received under the common count. And ji. was held a competent wit¬ 
less for the plaintiff to prove that deteodant was never authorised or employed by 
i^e partners to make the contract, and that he received the money to his own use. 

also 
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also made out by the dofeiulant iu the utiinc of the firm, 
vi/. Bought of Angiis and Co. 20 tons of green cop¬ 
peras, at 7/.—140/,” And a bill of exchange Ibr the 
amount was drawn upon the plaintiffs by the defendant, 
signed by him. For C. Angus and Co., which the plain¬ 
tiffs accepted, and paid when diu‘. Only one ton of the 
copperas tvas ever delivered to the plaintiffs I'hc 
plaintiffs called Angus as a witness to prove that he had 
never authorized this bargain, nor had ever agreed toitj 
and that previously to th’s lime he had exclusively con¬ 
ducted the sales of the concern himself, and the defend¬ 
ant had never been einploycil to luakt' sjiles. That the 
money for (hi^ co[)pcras had been recei\od by the de¬ 
fendant alone, and had never been brought to account; 
and that the partnership accounts were still unliqui¬ 
dated, and in Chancery. It was objected, that Angus 
was an incompetent witness for this purpose; ibr this 
was in effect, by his own testimony, to rid himself of a 
joint liability with the defendant, for sucli would be the 
consequence of a verdict for the plaintiffs, in support of 
which he was called. Also, that this w'as not money had 
and received by the defendant alone to the plaintiffs* 
0*56, because it was the produce of the bill, which, like 
the bill itself, was partnership jiroperty. The learned 
.ludge overruled llu‘ objection to the eompefeney of 
Angus, and held that this might be considered under the 
circumstances as money hud and received by the defend¬ 
ant ajone; and so there w'as a verdjet for tlie plaintiffs. 

A rule nisi was obtained in the last term for setting 
the verdict aside on these grounds. 


•SVyo lett and Littledale shewed cause («), and argued 
that Angus w’as a competent w'itness, be not being iiite- 

(<4 Cauie was shewn at before thu teiin. 

rested 
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r’(isicxl in tl)e t'voiit of the suit; for although the plaintifi’s 
have recovered a verdict against tlie defendant alone, 
yet is jingus liable to an action at the suit of the defend¬ 
ant for contribution, in which action Angus cannot avail 
liiin>elf of this venlict, to j^ive it in evidence to shew 
that he is n«t jointly liable. I "pen the other point they 
said, tlpU her«' was eviilence to charge the defendant 
alone upon the count for money had and received; fo» 
the sale by hl»>i of the prn'tnership property, waft in 
fr.md of the olln’r jiartneiv, and the defendant received 
the money as his own, aiul not as belonging to the 
partnership. 


ibi6. 

Hi-nsoN 

against 

Robinson. 


Topphig and Tunlal, contra, maintained, that ijt 
order to judge whether this was money had and received 
by the defendant alone, it was proper to look to the 
contract nnder which it W’as received, and not to the 
niibappropriatioji of it afterwards. lliat looking tf> 
that, it appeared b}^ the contract itsclli by the bill of 
parcels, and the bill of exchange which was drawn in 
payment of the goods, that this was a parfnership trans¬ 
action. Next, as to the competency oi' Angus^ it is a difll- 
cult proposition to maintain that where the issue was whe¬ 
ther the defendant w’as individually liable, or whelher 
A?igus was not also jointly liable with him, Angm w as 
not interested in denying his own liability, and thereby 
enabling the plaintilfs to recover against the defendant 
alone; w’hicli is a direct interest in the event of the suit; 
because this recovery will for ever bar the pluintids 
from having an action for the same cause against Angus, 
And as to the argument that Angtts is now become liable 
to an action for contribution at the defendant's suit, it 
may be questionable w’hether this verdict would not 

estop 
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twtop the defendant from averring that the contract was. 
joint, since it has been found against him, that it wa«. 
separate; but admitting that he might aver it, still Angus 
was interested in fixing the defendant with the contract, 
and leaving it to him to sue for contribution, because in 
•jiich an action Anguh will be entitled to a set off. So that 
in every way of considering it, Angus may be said to have 
been directly interested in the event of the suit. Yet i: 
may be doubtful whether a less degree of interest, tliar 
a direct interest in the event of the suit, does not afford 
a good objection to the coinptteni'v ol' a witness; as d 
he be interested in the subject matter of the suit, or b - 
a promise of money, or the like. 


Lord ELLiiNiJoiioufin C. J. I own that, on the best 
consideration J am able to give to this case, 1 think the 
verdict is right. It is ^aid tli.it -m* action for in one v 
had and received is not maint,unable in tliis case. Bu* 
an action for moncj inid and received is. maintainable 
wherever tlie money of one man lia-i, without consider¬ 
ation, got into the pocket ol“ .mother. Here the inoncv 
of the plaintiffs has got into the pocket of the defend¬ 
ant ; and the tjiiestion is ivlictlier tliis lias been n itliout 
any consideration. The consideration was the supposed 
right of the defendant to dispose of the good® as part 
nership property, which was thej'tuhiccmciit to tlu’ 
plaintiffs to give this bill, under whicli they liave been 
obliged to pay the money. The defendant had no such 
right; therefore the absence of any consideration en¬ 
titles the plaintiffs to maintain this action, and still more 
so where the mon''yh£is got in to the defendant’s pocket 
through the medium of a fraud. For what is this 
♦ l aiisaction * It apyx-ars that the defendant represented 


to 
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to,the broker tliat the subject-matter of this contract 
was one in which he had not.aii uncontroiiiblc interest, 
for he stated it as possible that his partners might re¬ 
pudiate it, but he added that if they did, lie would take 
upon him to deal vvitli it as his separat(? [)roperty. He 
contracted therefore to do, .vhat w a^ in vi»>Iatioii of his 
tluty as a partner, namely, to sell as partnership pro¬ 
perty th'at W'hich he had no control over in that charac¬ 
ter. This then was pro[)erty of which the plainlitis 
have lost the benefit by reason that the {lefondant liail 
not any power to dispose of it. The next question is, 
whether was a competent witness. Jt has been 

argued very ingeniously against his cornpetciiey, and 
tlie argument has not failed at times to laise doubts 
in my mind, whether the objection w as not well fuimded. 
Rut on the best consideration, 1 think Ang'U'i was a 
competent witness. 'G' illustrate this by what lias liere 
taken place: this action has' been decided against the 
defendant; but the defenilant is not thereby precluded 
from suing the other pai triers llir contribution, provided 
lie rail establish by evidence his claim against them as 
jiartncrs. The record in this action will not operate 
as an ei'.topi>cl against him on that occasion, because 
there is no mutuality out of which the estofipcl can 
legally grow, and without a mutuality there can be no 
estoppel. It is therefore no objection to his suing that 
this record shews he was not a partner. If it could be 
used for that purpose, the objection might be good; 
but this record can only be used as a metlium of proof 
to shew that the now defendant has paid a certain sum 
of money. Angus was called to prove that they were 
not partners in this transaction; but if it should turn 
out that they were, it does not follow that Angus w ill 

Ilf 
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be giriity of perjury: it niny arise from a !ijisappreh|E!li- 
siou either of the fact or the law, which would excuse 
him fi’om the crime of wilful and corrupt perjury. The 
defendant may resort to other evidence, and prove them 
jointly partners in the transaction; he is not precluded 
from so doing. If this be so, it was indiijbrent to the 
witness which way the verdict went. If indeed it should 
turn out that he was a partner, the verdict in favour of 
this plaintiff would he rather prejudicial to him; for he 
w'ould ...en be liable to contribution increased by the 
costs. In one wav tliereturc the verdict would be in- 
<liffbrcnt, in the other prcjudiciai. It appears to me 
then tlia! this was not a valid objection to the compe¬ 
tency of Angus. I have already stated the groiiiidfi 
ujwn which it appears to me that this action is main¬ 
tainable. The bill of exchange Avas only the medium 
through which the money was received. 


Lv. Blakc J. The verdict havS been taken on the 
count for money had and received; therefore without 
considering v\hethcr the action might not be maintained 
on the special counts, the question is, whether it be 
maintainable on this count. A.ssuming that the evi¬ 
dence was all admissible, this appears to be money 
received by Robinson silone, and applied to his own 
use, and not to the nsc of his partners. The transaction 
was personally with Robinson., and not with his part- 
iters: it was money received in respect of a quantity of 
copperas, which copperas has not been delivered. 
Stating it simply in this Avay, there is no doubt that ns 
the bargain was made under a personal contract with 
Robinson, and he has received the money, and the con- 
'sidcration tor which the money was paid has failed, it 

8 h 



IN THE FirSY-srxTH Year of GEORGE III. 

is money had and received by the person who received 
it to the use of the person who paid it. But' an objec¬ 
tion arises out of the mode or machinery which was used 
in this tran^tion. It appears that the contract for 
tlie delivery of the copperas was made by Robinson, in 
tlie name ofhimself andpaiincrs, and the mode of pay¬ 
ment wa^by a bill drawn upon the plaintilfs by Robin¬ 
son, in*the partnt-T&hjp finn, which bill was afterwards 
paid. The money thus paid was received by the de¬ 
fendant, and t'ois contiitiUes tiic ground of action for 
money liad and icc“ivcd againsf him. The question is 
brought to this-, whuthfor the of conducting the 
business was sucii, as. to preclude the plaintiffs from 
suing the deieiidant alone. If tlic case had stood upon 
the documents alone, the plahitiffs could not have pro¬ 
ceeded against the defendant singly; because the trans¬ 
action appears by the documents to be a joint one. 
But it also appears from the rest of the e\ idence, that the 
defendant took upon him to make a contract for himself 
as to the copperas, saying that if his partners disputed 
it he would be personally answerable. This he commu¬ 
nicated to the broker, and through liim the plaintiffs 
might w'ell understand that it ivns an individual trans¬ 
action with the defendant, and not with the consent of 
the partners, but as it appears against their coiiseiil. 
If therefore the plaintiffs had broiiglit their action 
against all the partners, they would have incurred a 
very probable chance of being nonsuited npoii proof that 
the contract was made with one partner alone, 'rhis 
being so, I do nol see that the instrimients by whicli 
the business of this contract was cairicd on can prevent 
the plaintiffs from following the money into the hands of 
the person who received it. And this brings us to the 
VoL. TV. K k question. 
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question, whether the evidence of^Angus wa.s admiasibic. 
Now the issue was, whether the contract was made with 
the defendant and two others jointly, or with the de¬ 
fendant alone. And tor the purpose of shewing that 
the money paid on the bill came into the hands ol* 
Hohhnon alone, and not of the other partners, (for that, 
I take it, was the purpose for which the wUness was 
called,) the plaintiff’s called Angus. He pro\ed that 
the partners had nothing to do witli making the con¬ 
tract, or drawing the bill, and that they had not received 
the money. And though it be true that one partner 
may bj' liis act bind all the re.sl, wliere third per.sons 
arc concerned who have no. knowledge ol the partner- 
shi}) arrangements, yet as between themselves he shall nor. 
be able to do so, if they iiave agreed together that on<* 
other of the partners, and not he, shall have the control 
ovei the partnership property; and yet he in violation 
this agreement doe.s interfere with it. The same would 
follow where a stranger w'as concerned, if he had noticr 
ol' the agreement, though it w'ould be otherwise as ti 
the world at large. Now h«.‘rc the testimony of A 7 tgNi. 
who was called for the plainlifls, m support of the ac- 
ti(^n, certainly goes to prevent the plaintiffi? from reco¬ 
vering against the partners; because this record wouU* 
be evidence in an action brought against the partner- 
by the plaintills, to shew that tliey had already reco¬ 
vered against one, on proving that it w-as the sanu 
transaction. But with respect to Angust the defendant 
may now sue him in an action for contribution, and il 
he is able to show by other evidence than that which 
was produced on the jtres'eiit occasion that though the 
plaintiff’s have recovered against him as upon a soli 
transaction, the transaction was iicvcrthclcvs a joint one, 

* he 
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he will be well entitled to maintain his action for corv- 
tribution. In which case the recovery against him in 
the present action^ so far from being a bar to an action 
' against JhiguSy would bo admissible in evidence against 
him to shew the amount of damages which the defend¬ 
ant has paicf, and how fai ho ouglit to con¬ 

tribute. 
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Bayley J. I am entirely of the same opinion. 
When the defendant received the money as the price 
of the goods which ho ought to have delivered, but did 
not deliver, he received so much monev on a consider- 
ation which had failed; and the plaintilfs becanu* enti¬ 
tled to recover either against the defendant or all the 
three partners. And which .of thcfcc are liable is the 
question. The defendant alleges that his partners are 
jointly liable with him, atul that the money was received 
by him for the joint benefit of them all. He relic'= on 
the bill of parcels, on the face of which the contract 
appears to be joint, and on the bill of exchange wliich 
drawn by him iu the partnership name. He itjsu>ts 
that it was on the partnership account. Let us consider 
if it was so under all the circumstances. According to 
the testimony of one of tlie witnesses, the defendant 
determined to sell the copperas in order to procure tlio 
price of it into his own hands, and not with any view of 
benefiting the partnership. He obtains the bill of ex¬ 
change, and does not deliver the copperas, and then he 
receives the money on the bill, and never accounts for 
it with his partners. If tlie money is to be refunded, 
ought it not to be refunded by him who has received it 
for his own benefit ? Therefore this machinery of the 
bill of parcels, and of the bill of exchange, shall not be 

K k 2 bufiicicut 
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sufficient to convert this into a partnership transaetiony 
seeing that the money was not recdved by the defendant 
on the partnership account. He meant indeed that it 
should be a partnership contract, provided the other 
partners would concur with him i but if the^ would not, 
he professed that he would deliver the goods as his own; 
therefore the money he received on this contract must 

I 

be considered as received on his own account, and the 
count, as it seems to me, for money bad and received is 
maintainable. Next we come to the question, whether 
Angus was a competent witittj<<!. I take tlic nilo to be, 
that a witness is not incompetent unlass he be interested 
in the event of the suit. He may be interested in dif¬ 
ferent w'ays. If, for instance, the lesult of the suit will 
bo to protect him from having a demand made against 
him, or to put, him In a worse situation than before, he 
is un incompetent witness. But if' he stands in this 
situation as to the event, that whether the suit termi¬ 
nates in one way or the other he will equally be liable, 
stat indiffh'entet', and there is no reason why he should 
not be a competent witness. Now in this case Angus 
would not perhaps have been a competent witness for 
the defendant, because he would have had an interest in 
defeating the suit. It would be singular therefore if he 
were also an incompetent witness for the plaintiffs, for 
then he must be interested both ways; and if he were 
interested both ways, it should seem that the one would 
balance the other, and he would stand indifferent. Take 
it as the case now is, that the plaintiffs have recovered a 
verdict against the defendant, for which purpose they 
catted Angus, one consequence of this retiovery will of 
course be to preclude them froqi recovering against 
Angus t but Angus will be liable to an action at the de¬ 
fendant's 
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fendant*s suit for contribution; and therefore he stands 
indifferent, and was a cbmpetent witness. Take it on 
the q^er hand, that the plaintiffs had failed in their 
action agfunst the defendant, they might then have 
suetl all the three partners, and if th^ recoveretl against 
them, Afig^is would be liable either for the whol^ or 
for part; and if he contributed more than his propor-- 
tion, would in like manner be entitled to resort for con** 
iribiition against his other partners. Therefore in 
either way Angus would be ultimately liable to pay his 
due proportion. It is surmised that the defendant 
could not call on him, because this verdict having pro- 
ceeded upon the ground that the defendant is individu¬ 
ally liable, he would be estopped by this record from say¬ 
ing that his partners are jointly liable. I confess this is 
the first instance in which I have heard it suggested that 
a party is estopped by a record as against another 
who is a stranger to it. As between parties or privies, 
the record would be an estoppel; but never can be, 
where they are strangers. It may be that the defend¬ 
ant in this suit may have failed to prove the promises 
joint, but if other evidence might be received in the 
action between him and his partners whicli would not 
have been receivable in this action, how absurd would 
it be to say that this record would operate as an 
estoppel. Now suppose a bill in equity to have been 
filed, or an action brought against the partners by the 
defendant, and that they iu certain letters had admitted 
this to be a partnership transaction, on which they were 
jointly liable, those letters which would not have been 
evidence for the defendant in this action, would be evi¬ 
dence ageinst the partners in such bill or action. For the 
above reasons it seems to me that Angus stood indifferent, 
or rather perhaps that his interest was the otlier way. 

Rule discharged. 
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Fheeman against Phillipps and Another. 


In an action b> ASE acainst the defendants as lord anfl steward 
a copyholder V.^ . ° 

against the loid of the manor of S/iecps/iead for a* f^lsc return 
of a manor for /> 1 

a false return to to H mandamus, which mandamus set forth a custom, 

which*^mTiidaI." rcspect of copyliolds granted for two lives, for 
mus a custom sccoiid-namcd life, in case of hib or her sur- 

respect of copy- vivinfi: the first, to add another life in place of the 
holds orantrd tx ^ t 

for two live, first, and to surrender to t;;c lord or his steward in 

that the siiiviv- , » 1 i r- o 1 • 

ing life should coui t sucli copyhold, tor the purpose 01 having a re- 

IsVTiniu f grant thereof for his or her lil'e, and such other life 

,‘Li, named, and for the lord or his stewaii! to accept and 

tr'hi cfi .11-lu", re-grant the same as abovt, such surviving life paying 

luhc, and not to tlic lovd or liih stfW'aitl by way of fine on such re¬ 
guilt v pkadtii, , / 7 • 7 j7 

deposiiioii-. giant, buc/i siwj of moiu-ii us bif tfu jutu or homage of the 
said court might be as^csstd or a^rn tamed to be emtal to 

C*Cl’t **l*fvi 111* 

stitutcd agaiiKt tv.'0 vcors impf o~i'cd voluv of the tenement so surre?idc7'ed 

a fornn 1 loid of 

the manor by a}td 7c-gianted, iiiid tlic mnudaniiis tlireefed the defend- 
who claimed aiits to hold a court, and accept fioni the plaintiff (being 
to a cop)hr!ti .-ccond siuvivii,^ liic 01 two, anti ha\ing named one 

for lives, upon 3/ £,. place of the fil-st) a surrender, fkc. and rc- 

a custom for ^ j j 

any copyhold grant, &c. j to which the dofeiulaiits made a return, 
tenant foi lilc 

or lives to denying such custom, &c. Plea, not guilty, 

op^m^lw^es, At the trial before Graham 15 . at the last J.,eicefic 7 -- 
I'iy'i-tuhehui j^S5,i2;cs, entries from the court rolls of renewals 

a',d:u','’L'lc ,',e ' 

i'l s ' A. t I 
J.'Jcf Its 

a’d, ipd winch drpo.itions w'-rc mrde by witnesses on behalf of the said copj holder, wcie 
held t > be adniissibh- evidence lor the ioid, a dcpnsiticns ol [ c -on. cjllcd on behalf of a per¬ 
son siaiuliiii', tn/an' vie with the now copyholder, althon^li it was not proved that tlit 
persons niakmjj such dc|>OMt,oi's were cor-vhol ’cibut it appealed only from theile- 
pcsitioiis thcm.selves, tliat they wcic such, 01 wnc fribnns .icqualntcd with the custom^ cl 
the nranoi. And tluii deposition', suppooug them to be only admissible as dtclaia- 
tioos of person*, deceased, were not inadmi'isiblc on account of thcii bciifg nude poU 
litem nistamt bccan-c the same ciutoin was not in controversy in the former suit as m 
the 

begin- 


a custom for 
any copyhold 
tenant foi Me 
or lives to 
change or hll 
op his lives, 
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Ofginning in 1737 wore rt'ad for the jilalntiff in sup¬ 
port of’ the custom, and parpi ovitleiico was also given 
by several tenants of the manor, some copyholders, and 
others freeholders, botli of whom it appeared had been 
used to serve upon the jury. For the defendants other 

entries froih the court rolls a here the fines appeared to 
have been set by the steward, ueieread; and also an 
office 6opy of the proceedings upon a bill filed in the 
Exchequer in 4/F. &.di. 1,1693), against Sir Ambrose 
PhiUipps, then lord of the manor, by one (j. Bramlty 
atAILB. his 'lOn, (claiming under the surrender of one 
It. Bramley rleceas(*d, to the u««e of himself for life, and 
of O. B. and It. B. oueccsiively, lor their lives,) to be 
admitted to a ci'pyhold, upon a customyoc anij 
hold tenant Jot life^ nr litto thunne his Lues^ or ij 
anj (j' hif //T/’v 01 e dead, toJillupthi'eopybyaJdiny^ 
jr naming one ot iu:u lats to fht life in biung^ for H'huh 
the copyhold tenant must pay to the Ivnl a teasonablejiue 
to he set hy the lord tn h,i. ste\afd. 7'he answer of Sii- 
A, P. insisted that 111 all cases of renewal the fine is set 
by the loril, *)r his agent, at a price according to tin- 
life or lives then in being, or tlu‘ lifi* or lives to be 
changed or added. i'heie a final decree, stating, 
that an issue which had been directed bv tlie Court had 
been tried, and a veidict upon full evidence on both 
sides given for the defendant, and dismissing the plain¬ 
tiffs’ bill. And the deposition-' in that suit made on be- 
lialf of the then plaintitfs, were tendered in evidence for 
tlie now defciulants. It was not proved, farther than 
by wdiat appeared iVoin the record itsclfi that the parties 
litigant were really, as they claimed to be, lord and copy- 
holder, or tliat the persons making the depositions 
were really such as lh(*y represented theinselvc.s to be in 

K, k 4 the 
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the depositions. One of’them described liimsclfas a copy- 
holder, and who liad served on the juries; another as 
under-bailili’oi' the nnujor; others as living in the manor, 
and being well jicqiiaintcd with the usages and customs of 
the manor, and as having attended the courts as jurymen; 
and their depositions wont in general to establish the 
custom as set up by the lord, that all fines were set 
by the stcwaid and approved by the lord, according to 
the value of the lands and the lives. It was objected to 
the reading of these- depositions that it did not appear 
that the suit was between u..' same partii-s, or privies, 
to the present action, anti therefore > was ?'es intey alios 
actaj 2dly, that they were not admissible as declara¬ 
tions, having been made post litem motam. The learned 
judge admitted them as evidence of reputation upon a 
question touching the cujtom of the manor. And there 
w'as a verdict for the defendants. 

These gi’ounds of objection to the admissibility of th» 
evidence were renewed upon a rule nisi for a new trial 
in the last term; and m support of the latter ground 
the opinions of the judges in the Berkeley peerage 
case (a) were referred to. 

Vaughan and Ccpley^ JSerjts., limdet and PhillippSy 
shewed cause {b), and they did not dispute that in gene¬ 
ral a judgment shall not be admitted in evidence unless 
it be between parties or privies thereto. Yet, they said, 
thi.s rule was subject to exceptions,* as on a question of 
custom or toll (c), liability to repair a highway (d), or 
pedigree (r), a verdict or judgment is evidence, though 

(rt) See 4 Camph. N'. P. C. 401. 

(y) shewn at nts’ hui btfoie thi*. term. 

(c) City of Londo'iv. CJjrke, Cnrih. 181. Ctirt v. Pttkbitk, Doug, 118. 

(rf) V. St, Pancrai, Ptfike N. P. C. A19. (/) Pull, N. P. f 

between 
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between other parties; for in sucli cases reputation 
would be evidence. So in tlds case reputation was ad¬ 
missible to disprove tlie custom, because the custom is in 
the nature of a public right; in like manner as upon a 
ijuestlon of boundary between parishes or manors (a), oi 
where the rjght is but a private right, yet partakes of 
something in common with a number of other per¬ 
sons {bj, reputation is considered to be good evideiu p. 
Therefore as to the first objection it appears that thi- 
ilecree would liavc been of itself good evidence. But, 
idly, as the bill, answer, &c. and decree, were only 
olFercd as introductory of the depositions, and not as 
principal evidence, it is sufficient if the depositions w ere 
admisjiiblc. And as to that, the depositions were not 
offered in evidence, in their’character of depositions, 
but as declarations; and if the declaratioits of de¬ 
ceased persons w'ould have been admissible, surely it i -. 
as reasonable that their depositions should be received; 
a deposition being a more solemn declaration. And 
though the persons deposing were not proved to be 
copyholders, yet considering the great difficulty of prov¬ 
ing such remote facts in the ordinary manner, such proof 
ought not reasonably to be ex})ccted; and the deposi¬ 
tions do ilcscribc them either such, or as persons ac¬ 
quainted wdtU the Customs of the manor. Nor is the 
objection to tluui admissibility as being made post liteuf 
motam well tbundwl, because that rule is confined to a 
Us mota upon the very jmint (c); wlrereas the controversy 
in the former suit was upon a different custom from that 
which was agitated in the present action; the former 
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(al Nichols v. Paikcr, 14 /i.i/, j’^r. «. 

(i) tyeeks v.Spc.rkc,2nXt'yV\j\ • 679. 

{() Berkeley Peero^c lasr, 4 t.'rr*'p. N- i*. C 401 

being 
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being for n renewal upon a reasonable fine to be set by 
llie lor<i or liis steward, the present upon a fine of !*ucli 
sum as by tlic jury may be assessed to be equal to two 
years’ value. 


Denman and N. Vlnrkc (with them (/larjcc) contra. 
’The (juestion being whether the depositions were admip- 
-.ible as hear>,ay, it was essential in the first place to 
ihew that they were made by persons who had the means 
of knowledge; of w'hicli their ow’u assettion cannot be 
sufficient exidcncc, but it sL-juld have been shewn by 
some extrinsic evidence that they were copyholders, 
for if they were strangers, they cannot be fufiposcd to 
have known the fact, and their depositions are equally 
inadmissible either as "declarations made by them 
against their interest, or as hearsay* fSo hearsay is not 
adniis'^ihlc on questions of ptiligrec, unless it bo dciived 
from hoinepeison that is shewn to have been a lueinber 
of the family. L’pon the other point, there is no such 
rule that the controversy nnisl be on the very point, in 
order to exclude deelaiatioiis made in the course of that 


controversy. 'Hk' reason for exiduding them after tlic 
ooinmcncemeiit of a suit is, bc'causc they are likely to 
have been made untUr a bias or feeling of interest, 
which may be expected to ha\«* been excited by the 
fluit; but if the suit involve the same general point, as 
il it concern the general right of renewal between the 
Joid and the cojiyholders, what difference can it make 
as to tlie feelings of interest, which are presumed to be 
likeiy to arise in the course ol'it, wdnjther the right be 
claimed by tht copyholder, or resisted by the lord, with 
more or less partieularity ? Still the controversy is 
lonecriiitig the right, which is the substantial jioint. 
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Lord EIllenborough C. J. Th^ is a case in which 
i own I have no doubt upon any part of it. The point 
I'i narrowed to the admissibility of the depositions. I 
confess that I have no doubt that the depositfoiis were 
admissible in evidence. Considering them as made In 
it suit, whicJi may now be said to be lost in remote an¬ 
tiquity, w'e should give this record but very little effect, 
if we did not attribute to it verity in many of the parti¬ 
cular matters which it contailis; such as that the parties 
litigant were clothed with the rights in which they pro- 
i'ess to stand, and were agitating the claim put forward 
on the record. It appears, then, that in 1693 a copy- 
liolder of tl)is manor, or a person at least claiming to 
be a co])yholdor, is engaged in a suit willi the lord, and 
m the course of that suit produces persons, who ap¬ 
pear to liave stood inpaiiju/f or in coihnt jure, wlto 
make tlieir depositions in support of the claim, 'riteiie 
depositions I consider to be evidence, as being made by 
persons standing inpui ijure; and so they have been cru’- 
■^idered in all times. The depositions furnish evidence 
not only against the parties making them, hut again.it 
all persons wlio stand in the same relation, in the 
same manner in all cases of cust<»ni.s, ‘-iich as the custom 
to grind at mills, as in the ca.sc of Srftle Mill [u), and 
various other mills, depositions of this kind have ever 
been received. I liave lieard tliem read twenty or thirty 
times on the circuit which I used to go, wiihont objec¬ 
tion ; and I remember particularly in the case of Ltrd.y 
mill, that they were admitted, as the depositions of pev- 
. ons sf amling in pari jui i. We find, then, that at tlie time 
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when this suit was .Jijigatefl, it was not doubted by the 
lord, or by the persSbs litigating with the lord, that he 
had a right, by himself or his steward, to set or assess 
the fine, without the intervention of any other persons, 
whose approbation was necessary as 0 qualifipation of the 
lord’s light. And as no claim of this sort was setup at 
that time, it is evidence that no custom to warrant it 
could have existed at that time. I do not understand 
tliat if ia denied that this evidence, if it were admissible, 
ought to have weight, but its adjnjssibility is resisted 
upon the ground that it is hearsay evidence, and because 
it is not shewn that the persons from whom it is derived 
were connected with the subject-matter. I consider, 
however, that it is apparent from the evidence stated on 
this record, that the persons making these depositions 
must have been connected with the subject. As to the 
objection that these were declarations post litem mo/mw, 
it does not appear that any one person from the com¬ 
mencement to the termination of the suit is found to 
assert or even speak any thing relating to the existence 
of such a custom as now claimed, so as to shew that it 
ever was in litigation. Indeed this part of the evidence 
is material, not so much on account of what the wit¬ 
nesses declare, as of what they omit to declare, shewing 
that no such qualification of the custom as now set up 
was at that time introduced or insisted on; which 1 
think is strong and legitimate evidence. As to the 
other evidence, the entries upon the rolls, where the 
fines were set by the steward without any qualification, 
seem to be irresistible; and 1 see no reason on account 
of any supposed error in .he admission of any part of 
this evidence, to send the case to a new trial. 


Le Blanc 
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Le Blanc J. This rule was moved on the ground 
that improper evidence had been i^l^ived at the trial. 
1 do not find that it has been attempted to impugn the 
verdict as being a verdict contrary to the evidence. It 
becomes, then, simply a question whether this evidence 
was in point of law receivable- Wljen we consider 
who the parties are, now litigant on this record, and 
what if is that they are litigating, and also wiio the 
parties were, that were litigant on the record in King 
lVilliam*& time, I confess that I cannot persuade mysell* 
to doubt that this evidence was admissible^ I’he pre¬ 
sent parties have rested their claim upon a cusiom 
which is applicable to all copyholders liolding lor two 
lives. It is allejjc'd to be .*111 Wimcmorial custom within 
the manor that such C(;pyhol(iers have a right to renew 
in the manner there stated, paying to the lord a fine to 
be assessed by the jury, and not by the lord or his 
atew'ard. In order to shew that no sucli custom exists, 
the court rolls only going back as far as the year 1737, 

the defendants shew a suit in the Exchequer in tlie time 

• 

of King William, which appears on the face of the record 
to have been between a copyholder and the lord, the 
copyholder insisting upon an inimemoi ial custom within 
the manor for a copyholder for lives to fill up the lives, 
paying to the lord a reasonable fine to be set by the 
lord or las steward, and the lord insisting that the fine 
ought to be set with relation to the lives then in being, 
or to be added. And the defendants now rely on this 
record, as shewing that at that time at least no sucii 
custom as the present was ever set up, but that the cus¬ 
tom, which was applicable to all copyholders lor lives, 
and therefore to copyholders for two lives, w'as, that the 
copyholder should renew on payment of a fine to he set 
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by the lord or his stcw'ard, without mentioning am- 
,ihiiig of the interviStttioii of the homrige or jury; that is, 
that the intervention of the homage or jury was no ingre¬ 
dient in the custom. Now this appears to me to be 
material evidence as it regards this "issue. It is ob¬ 
jected however to its adinisf^ibility, that this is a matter 
which proj^erlv is to be regarded as res mter altos acta^ 
tluitit is neither between the same parties as it regard 
the ])rcscnt suit, nor between parties who stand in tin 
same situation with the present. But surely this aj)- 
peurs, tliat the present suit is a suit b'^tween the lord and 
a copyholder for two lives, who sets up a ''iislom appli¬ 
cable to copyholders for two lives, and that the former 
suit w'as between the lord and a copyholder for lives, 
who relied on a custom applicable to all cojiyholders for 
ii\es generally. But tins gives rise to another objec¬ 
tion, namely, tliat those (lcj)ositions, taking them U» I" 
hearsay evidence, are not admissible, having been made 
post liicm mot am. One answer to the objection is tin*-, 
that treating the depositions as liearsay evidence only, 
still they are not to be confiideretl as made post litevi 
motam, becau^e the same thing is not in controversy 
now' that was in controversv in the former suit; the two 
customs are dillerenl, which gave rise to the two suits. 
And tlie strong ground of observation which arises 
upon these depositions i-, not that they arc evidence of 
any particular thing w'liich the witnesses ha\e uffirnied, 
but that at a time when a dispute existed between the 
lord and his copyholder concerning the copyholder's 
right toTcnew', on some terms, it was never made a term 
that the fine should be assessed by the jury, I do not 
sec how in this point of view it can be said that this 
was not ovidciice applicable to the issue; and it seems 

also 
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also to me to'stand cSHSar of objection, either on the 

ground of its being a declaration ^de after the com«». 

* 

mencemcnl of a suit touching the matter in question, or 
because wc ought to look for evidence alrufidr to make 
it adniissilile. 
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Bayley!!. I have no doubt that this evidence was 
properly received, I'ho plaintilf might Imvc limited ln\ 
claim to his own copyhold, but instead of that lie makes 
comtnun claim with other copyholds granted I'oi* two 
lives. By this he gains an ailvantage, viz. that he is 
entitled to go into the qinsfion of n.^ag*' as it a])j)Iies to 
all tin* like tenements wirhin the inanoi ; t>n the other 
hand i»e exposes Ins claim to be incl by evidence relating 
to any other tenement withiv the manor, standing in 
the same situation as his own. 'riierefore this evidence 
seems to me not to be jev /}>/n iihus acid, but inter ^os- 
tJem acid ; for as the plaintilf has made emnnion claim 
witli the re.'l of the eoj)yhoklers, he Jiiust be content to 
stand upon the same footing as they do. It appears, 
then, that in 1693 a bill was lileil by a copyholder 
against (lie lord: it is argued indeed, not by a copy- 
holder for two lives, and that without this, what was 
done in that suit docs not fall within the range of the 
present question. But it does appeal by the bill that 
the complainant claimed as one of the surviving lives; 
and we must assun»e at this time of day that the bill was 
not a mere fabn’oation, but was really tiled by sucJi a 
copyholder against the lord, and that the trial was had 
and the depositions made between such parties as were 
really litigating their rights in the chaiacters claimed and 
disclosed oil the record. In that bill, then, Brantley 
made his claim as a surviving lile in the copy, and no 

• distinction 
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is made between, cpp^olowtmr two or three 
*^^|iives, and he states the custoifi of the mitnor as genert^h 
upon which he founds his bill and prayer. The bill 
and prayer I consider to bi^au act done, and that the 
complainant in that suit is lOTntified with the present 
plaintiff, as much as if the latter actually denied title by 
descent from him. And we find that the compluinaiit 
states the custom to be that the copyhold tenant, upon 
renewal, must pay to the lord a reasonable fine, to be 
set by the lord or his steward, and that he v. ns willing 
upon admittance to have paid such 'ine. The Micncc ob¬ 
served ill the bill a*: to any interfcreuc., of the homage 
in assessing the fine, was surely, upon the present trial, 
evidence to go to the jury, that by the custom, as it was 
understood at that peritd, the homage had not any 
right to interfere. Then follow the depositions; and 
these I do not look upon merely as the declarations of 
persons unconnected with ihe subject, but as the depo¬ 
sitions of persons made by them in the c haracter ol wit- 
iic-^ses brought forward by the copyholder, whose inter¬ 
est it ivas to put foremost such witnesses as were best 
able to depose to the matter in dispute. Why arn I to 
assume that the copyholder brought forward witnesses, 
who were ignorant ? And 1 do not agree with the 
plaintiff’s counsel that it was necessary to prove the wit¬ 
nesses to have been copyholders in order to let in their 
testimony. The plaintiff’s witnesses at the last trial do 
not all appear to be copyholders, yet as they were prer 
sent at the holing of the courts, and therefore knew 
what passed, they were competent to speak to that. So 
in the former suit, 1 cannot infer that they were incom¬ 
petent to have a knowlege of the facts they deposed to, 
on the contrary it is to be presumed they hod a compe- 

* 5 tent 
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tent knowled^^^oin^t blj'ougnt'forvrard as witn^s^^^' ,.1810'. 
by a copyholder. This way of viewing the cas/ 
seotns to me to avoid all objection to the deposi- 
tioiSs as being made 


lito 7 i mot amt but if it were 
iicccfcsary to go into thaT'question, I think the distinc- 
lion has beer) eoi’recfly taken, ibat w'here the Hs vwtr. 
was on the v'ery )x>ii)t the declarations of persons woultl 
not be evidence; brcaiise you cannot be sure tiiat in ad¬ 
mitting the fleposit ions of witnesses selected and brouph^ 
forward on a particular side of the question, who em¬ 
bark to a corlnin degree w'itli the feelings ami prejudio >. 
belonging to that jrarticular sitic, ytu. n)*e drawing evi¬ 
dence from perfectly unpolluted star'Tos. But where 
the point in CMjitro\ei''>y is foreign to that n'iuo!) W'mI' 
i)efovt; controveiied, theiv ne\Vr iias been a /Vs uioia^ and 


I'liiLtipiy, 


conse(|i(Ciiil; the objection tioe-^ not ni>ply- It m cnis U» 
nrc that lor th( -^c I’caMUis the evidence was pr(»peily ad- 
mitletk and that this rale ought to be discharja'd. 

Rule discharged. 


Wji-ltams a^nhiU Williams. 

•T' 


*1 , 
7,.-. art- 


trespass (juare claubuni hegit, and not guilty (o), the 
question at the (rial before Dallas J., at the last Salop 
As.dzcs, vva", whether the lo(i/s ui (p/o was in the county 
of Montgomery or MoiiKidhi the plaintiff alleging tlj ‘t 
it was in Moiifgomo'p, the defendant in Mcnomia. 


i.l tlC'i , '• 

< fn ,i . 1 ) 

r.yL j^i'iiliv, -.1 r- 

•’!;n ■ at tl'u.* • i- I 
In 111" III w!' til 
I'f t’Vd ' oui 

tl'C 1 ' I . Ii2 i,’l/J 

W.IS '■M.KltC, ill 

f mplu cat: , 1 ! 

t>i tiK iIi-po‘ 


tion^ t-kfn »n an fiiCTitt uu to pcipclu I'c tt-timotn , tn wliici’ plaiPtill' . mi i! f.ii .in" 
\T.tre piivits, was '.clt! to (it .ulini*. i! Ii cvidt.nc'- it tin. iniJ, ilnuM'!’ 0 ppjK.-iiil flot " . 
ill*tn(i<::itorics Hpon which th-* «tf-p<isiiiot>s \itrc ft irti'-rl tv<i>' liacliti!) :» 

1 . ci. as would Dot have been allowed to lit put at the t'ial. 


(4) Thtre were special plea^, but the jury were discharged of ilicm 


voL. ly. LI 


A Her 
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After a great deal of parol evidence on l)otli sides, the 
defendaift produced an exemplification of a record in 
the time of the Protectorate, (dated ist August 1656',) 
of the proceedings in a suit in. Chancery to perpetuate 
testimony, to which suit the plaintiff and defendant were 
respectively privies. The ^ecord consisted ,of the bill 
filed Nov. 1655, the aixswer, and depositions. And it 
was proposed to read several of these depositions on 
behalf of the defendant; to which it was objected, that 
tliev were inadmissible, inasmuch as the interrogatories 
to which they w'ere answers, were leading interroga¬ 
tories; and to make good this objection liie interroga¬ 
tories w’crc rea<l to the Court, [a) The learned Judge 

had 

(<:) Intelrogator>. Do you know two paicels of open and un* 
inclosed lands and grounds, called and known by tlic n^mes ot 
G'uuetthavod Ccrogt ivti. Moelgiinteddliwel, and do you know a stone 
placed and set on the lower end ol l\\c Moilgaivcddhov>cl, sout!'- 
ward, commonly called and known in the tVekh longue bv the nanu 
of Cjteg Dtrfyn, which significth in the English tongue the Mert-sfont, 
and how long have you knuw'n those paicels of lands and grounds 
and the same stone, and was that stone, during the time of yoiii 
knowledge thereof, taken and rep’.’tcd to be a stone anciently theic 
set and placed for a meer and division between the counties of Men. 
aneth and Montgomery there adjoining one upon another, and has tliat 
pait of Motlgarr.eddkowc! as lieth noith and south-westward of that 
stone called Cang Dcrfyn, or Mar-s'en', and tire same Owaenhav-'d 
Corog, during the time of your said knowledge thereof, been taken 
and ,.rcputed to be part and parcel of the said county of Men met/’, 
and to be situate, lying, and being in the township of /thrwM’dog in the 
parish of/./anwawr and Ltangov/er, or in either of them, in the said 
county of Merioneth, and to be the freehold lands and inhcticance of 
the plaintiff, and of the said deceased and his ancestors ’ 

4lh, Have you known or seen an old dairy or summer-house, com- 
n>only called and known by the name of Hafotty, standing and being 
upon part and parcel of that parcel of land called G-waenhavod Corog, in 
the place and site of the now Hafotty or summer-house lately erected 
and made thereon by ihr* plaintiff and his servants and agents, 
and which now siandeth on the same, if you have seen and known 
that old dairy or sutniner-house, shew and declare upon your oath 
how long agone it is since you have seen and known the same, and who 


w as 



IN THE FiFTYi-SIXTH YeAR OF GEORGE III. 

, J 

had no doubt of the interrogatorict; being jlcadbig, but 
he doubted whether upon that account he ought to re¬ 
ject the reading of the depositions; he therefore ad¬ 
mitted them, reserving the point. And upon their 
beijjg read, the counsel for the plaintiff agreed that they 
could not,resisl tixe efiect of them; so a verdict ]>assed 
for the defendant. 

Iiilhe last tcnii a lale nisi was obtained for a new 
trial, upon the (juestion whether those depositions were 
properly received in evidence, the interrogatories being 
leading, and it was saitl that this was the lirst oppor- 
innity which the party had ol’ objecting to tlioin. 


499 

1816. 

WlU.MM'! 

<^ainst 

WiLUAMS. 


l^atmcey, Pralr, and H * A'. 'J a?m/on, who sliewcd 
eausJ^ab denied that this’wa^ the first opportunity 
which the party had of objecting to the dej^ositions. 
J'^or in a suit to perpetuate testimony, wliich this wa-, 
the party may by the practice of the Court move (u 
suppress the depositions, if the interrogatories are leaii- 
ing. The practice seems to be this; after the wilnesse*' 
are examined, a rule for piililicafion is obtained, of 
wliicli the adverse jiarty mu-t lia\'e notice, and a day i^ 
given him to shew cause why publication should not 
pass; and publication may be stayed upon reasonable 
cause: or after olFice copies of the depositions are oh- 


»va< taken and reputed to l)C t!u’ ownei tliereol' at toe time tif your 
knowledge thereof, and did ciaitinus reputed owiieis tliMeof during 
all the time that you knew the same ; and have von known and sc-11 
the same old house there erected, and was ilierc iH'C tlicn nt the time 
ol tlic erection thereof a hearth witli some wall and 'itones vl-'f'l.; and 
•appaient to be seen in the said place where the '.ame f-Id house 
elected, wliich did signify and make manifest that tiicre «tood fot-- 
mcrly a house tlieit ^ 

(,i) Cause was shewn at ScijeiUi Inn bcfyttt! is tenn. 

LI d 


♦'lined, 
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taiiiedy the party may move to fauppress them) becansc 
the interrogatories are leading, and the Court will refer 
them to the Master, and if he reports the interrogato¬ 
ries to be leading, will order them to be suppressed. 
Hiiide*s Chanc. PracL 387. 394. Gilb, Chnne. 148- 
See also Proceedings in the High Court of Chapeery, 24., 
for the order of Sir Nl Bacon, Dec.io, 3 JEl/is. regu¬ 
lating the cKamination of witnesses in perpetuam ret 
memoriam^ and the orders to be observed before grant¬ 
ing of publication. Also, orders and rules in the Ex¬ 
chequer, Ride 34. Order of Lord Chancellor, 3 Jac. 2- 
Spence v. Allen^ Chan, Prec. 473. pl.^o;. Gilb, Eq, 
Cas. 150. Eq. Cas. Abr. 232. p/. 3. Vin, Abr. Evi¬ 
dence. P. a. 2. pi. It. Lord Arundel v. Pitt, Arnj^$%$. 
Hut after publication has passed, and the plaint has 
CKemplified the depositions, it is too late to object that 
the interrogatories are leading; in the same manner a*, 
if depositions taken de bene esse arc ii regular, yet at the 
hearing of the cause it is too late to make the objection 
for irregularity, but in such case you ought to have 
moved the Court to discharge the order for publica¬ 
tion. [a) And if this objection couhl now jjrevnil, it 
would be remediless; for where it is made in due seastm, 
the Court may ordci’ fresh interrogatories to be put in 
for the witness’s cxiimination over again, but this cannok 
be done after the witnesses must necessarily be all ex¬ 
tinct ihrougli lapse of tiine. Also the examinations ot 
witnesses in ancient times to perpetuate testimony, would 
be to no purpose, if tlic reading of them might be »>])- 
posed on this ground; for anciently the rules for ex¬ 
amination were not so strict as modern practice requires, 

(.') DtaH cud Chti^ttr oj Ely v. IVarren, ijilk. 189. 

and 
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Abbott, Puller, and Campbell contr^ allowed, upon 
iooking to the authorities, that there had been an op- 
jf)urtunity of objc'cting to the depositions before thifc. 
Yet they insisted that it was not too late now to make 
the objection, because at no lime is a paity allowed to 
put leading questions upon* the very pnint in issue, 
which these interrogatories appear to be, and the an¬ 
swers to them are in tht; words of the interrogatory. 
And if the Judge at the trial must liavo disallowed them 
if put v/rA vocc, it is a strange thing to say that now he 
shall be bound to admit what never was properly evidence, 
because at the time it was received, the adverse party 
did not })oint out that it was improper ; as if it were not 
the office of the party who seeks to perpetuate the evi¬ 
dence, rather than ol’liiin against whom it is prayed, to 
be careful that it is lawfully and fonimlly made. These 
bills to examine in i>crppluain n i wcwwiV/w, rvero utterly 
disapproved of by the Lord Chancelloi' Egerton, and the 
reason given is because the de[)ositions are not to be 
published until after the witnesses are dead [b) ; which 
is an answer to the argument, that if objection had been 
made at first, the witnesses might have been examined 
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and most of them would be open to this objection. 
Resides, it is but an irregularity in the form of the ques¬ 
tion, and it is a general rule that all objections on the 
ground of irregularity must be made in the first in¬ 
stance, otherwise they ai*c too late. And it was never 
yet heard of, that because the Judge at the trial per- 
inilted leading questions to be put, therefore the advertte 
party Is entitled to a new trial. 


(j) Hatrhou's jProit. 53. 

Ll 3 


over 
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over again. And in one case it appears that the depo¬ 
sitions of a wilncso who was examined in jpei'jtctuam rei 
vianoriam Avere suppressed after his death, because the 
plaintift’ had been suflercd io instruct Him (u ); and this 
is a parallel case, for what is the putting of leading in¬ 
terrogatories but a species of instruction ? Pepositions 
such as these wdiich are not records, nor have the an- 

I 

thority of things adjudged, aie open at all times to just 
exceptions. ^Hiereforc at the hearing of a cause in 
Chancery the evidence of one having an interest cannot 
be read (i), and so a party may rbject to a deposition 
that it is not properly swt)rn (c); which sheAvs that not- 
Atithstanding he might bclbre have moved to suppress 
the evidence, it is not too laic afterwards to object to it. 
And if this may be done‘at the hearing of a cause in 
equity, surely it may be done on the trial at law , Tlit 
true criterion seems to be, that if the question wouh) 
not haAC been allowed to be put at the trial, thc.ludge 
ought to ii'ject it though it be in the form i>f a de})osi- 
tion; and ‘'Uch is the constant practice as it regartU 
tlcpositioiis taken in the cause before the court. 

Lord Ei.Li’-NiiOKouoii C. J. 'riierc is a })iain difTci- 
ence betAvixt depositions such as tliese, and deposition^ 
taken in a cause then pending in court; for in the pre¬ 
sent case the party liad an opportunity of objecting to 
them, and might have applied to have them expunged, 
instead of Avhich he has allowed publication to pass, and 
the evidence to be excmplifievl; in the other case lie has 
not any opportunity, but comes with Ids objection fresh 

(«) lL.}ruon's Prnct. • 2 .']%. (4) Com. Dig.Ci'ancci'itT. t,- 

. I) l Aik. it. Oniyikitid v. liaikir. 
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at the trial. It is observable that the eases put of ob¬ 
jections made at the hearii]ig, are either where the wit¬ 
ness would have been incompetent on account ot interest, 
or where the deposition would have been a nullity, on 
account of its not having been sworn. 

BavleV J. Though it may be true that ordinarily 
publication does not pass in a suit to perpetuate testi¬ 
mony, in the lifetime of the witnesses, yet it sometimes 
does; and in this suit one is led to conjecture that tills 
wu!; the case; for the exemplification which must have 
been preceded by publication takes phice the very nest 
year after tlie bill filed. 

IW Curiam, Rule dischargeil. 


M^DoL'iiLR aguinst The Royal Exchanok 
Assurance Company. 

I'^IOBT on a policy of assurance upon a cargo of oats 
on board tlie ship Bcaier, at and from Barnstable 
u) f/milouy and the plaintiff claimed us for a particular 
lof,h exceeding 5/. per cent., it being agreed by the po¬ 
licy that in case of particular average occasioned by the 
•.Inp being straiuled, to pay so much thereof as should 
exceed 5 P^^* cent. Upon nil debet, the case at the 
trial before Eord EUenoorough C. J. was tfius: 

The ship in coining out of Nexo GruU'ib^, where she 
had been driven by stress of w'cather, with a pilot on 
board, struck upon a rock, about the distance of a cable 
aiul a half’s length from the shore, and remained upon 
the rock a minute and a half. The cajitain swore that 

L 1 4 tht' 
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'J'hc striking oi 
A ship on a rock, 
where she re¬ 
mained a mi¬ 
nute and a half, 
and was laid on 
htr beam ends, 
was held not to 
constitute a 
jtranJing wuhin 
the meaning of 
that term in a 
policy of assur¬ 
ance. 
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the ship was laid upon her beam ends when she A-af 
upon the rock. And the .qucstron whether the 
particular loss occasioned by this accident was a loss 
occasioned by the stranding of the ship. His Lordship 
ruled that a stranding importeti some degree of con¬ 
tinuance on the shore, and not merely, as it was com¬ 
monly termed, to touch and go; and the plamtifl' was 
nonsuited, (a) 


Scarlett now moved for a new trial, and referred li? 
t^ohoii V. Bolton {[>\ and argiud that this appeared ta 
be such a striking on t!ie rock as couLUtaled a strand¬ 
ing. For if it bo a mere “ touch and go,” that is, a 
scraping of iho ship’.s bottom so as to impede her velo¬ 
city without acrnaliy stopping her course, this will not 
amount to a stranding; but hero wa-> an actual stoppage 
of ilic ship in her course, and tliough it, w'a^ but for a 
minute and a half, yet the jiciiod of time does not de¬ 
termine wliether a stranding or not : and great iinccr- 
tainty would follow if it did; for flieii it might be 
asked, what portion of lime siiall lie >• ullici»‘Ml, shall it 
behalf or a cjuarter of an hour? lueiefoie to avoid 
such unri'iJiiinl', of i!.c ship is to be dc- 

it'rmhud by w/io.her she !)o .uioaliy stojit or not, wnth- 
out repaid to -lie liuio to” .vhich shf is stopt. 


Lord Ei.lt;N not: Gil C. . 1 . Tlic evidence was, that 
the ship in conung out of harbour struck on a rock, 
wlicrc she ronvun' d a niiuute and a half, to the best of 
the captain’.? jndLment. If this constitutes a stranding. 
If 'vill conic to this, that an iiistanlaiicous stoppage of 

(, i) SoC 4 Campg. N. P. C. aS.;. i tiiark. N. 7 \ C 
(A) Piuk. I,.iur, i-jy. 7 th edit. 

the 



IN We Fifty-six! a Yeah of GEOROE UL 

the ship’s progress yiust be a stranding, the most mi¬ 
nute portion of time tlial division Is cajmblc of will be 
enough. But I take it that stranding in its fair legal 
sense implies a seitling the ship; some resting, or 
interruption of the voyage,* so that the ship may pro 
teniito)e bv* co'nsidered as wrecked, from which inislbr- 
tunes a vast cleal of thuiuige floes irequently oceur. I 
really tlfonghl at the tiod that there was more waste of 
time than such an inquiiy needed. 

Le Blanc.!. Tliero must be some scttlcmcut of th*’ 
ship on the rock or piles, or whatever the place may be, 
to constitute a '■tiandii.g. 

Bavlly . 1 . AtTord'rig to the ;irgiim<»iit, if a ship io 
coming uj) a iiw't ‘Imulil h.ipjici: to ground but for a 
minuU’, ihoiu'li this does not make It neets^-n v for h-'r 
to shift a single sail, it will be a straiidijiir. and the oi 
iiinary exception in policies of asKiurance will be gone. 

Rule refused, (w 

. i) jut ll lit,. It 1 / 1 (^fri I'l. ’V , Un' 'U ^}i' 

'•Linf', Irun ;/; 


h'xoN agains! JiussKLL 


N assumpsit by the indor'-'i'e against the maker of a 
promissory note, tlie plaintill' declared that tlic d«'- 
fendant made his promissory note, anil thereby pro- 


ihe house of unless}s D. ohi Cu , 1 Oi '' w, .uxi upi.n prodiu tiiiii oi il<c norc 
peered tlijt till- .t(!c!ik.b'> tlif 1 ui t "1 A'lvs:,is. £ ,iiiO c'o. was i.olp^it 
only a m'-'aoL.iixliim .iC (lie. iuot ol .'.iC Held that tins na. .. v 

H 

mi-^d 


i8i$. 

M'HoDva t 

'1 ’i- UOYAI, 

1 .ClISNi.)). 
it,Conui?ii' 


''fill, 241') 

VVliii_ i,i U(- 
<!•/! c 1 1 ,w d 

mako' id a , ifi 
ifl'sstjiy linlt, 
tbi,t he iiiadi' ih’ 
su/iic . if 
at iIk, tiiai It .If . 

Ilf .1)' It' .t, Iji' 
SllCt . 
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18i6. iiiibcd to pay, &c., and made the sqjnepayable and to be 
■ according to the tenor and effect at the hottse of ca- 

ngavwt tainpnsons described as Alessrs. Brown, Cobb, a7id Cu.f 
jiatders, London; and the plaintifF did not aver any 
presentment at the house of Br&mi and Co. Tliore 
were the money counts. Plea, non assumpsit; and at 
the trial before I^ord ElLcnborough C. J. at the Middlesex 
sittings after Tnmtif term, the note was produced, and 
was in tliis form: 

jCioo. London^ ii Nov. 1^14. 

Six weeks after date I j'»roinisc fo pay (reorgr 
BfOteny or order, loof. for value /<^'ceived. 

Mussel/. 

At Messrs. B? oton, Cobby and Co. Bankers, 

London. - * 

'J’here was no proof of any presentment at the house of 
IhoTxn and Co., ;ind foj- w'ant of this it was objeeted 
that the plaintiff was not entitled to recovei. 'Po which 
it was answered, that the place of address not being in- 
acrted in the body of the note, formed no part of tlu' 
contract, wherefore proof of presentment at the place 
was unnecessary. His Lordship allowetl the plaintill 
to take a verdict, reserving to the defenrl.ant to move 
upon this point. Accordingly a rule nisi for a nonsuit 
was obtained in the last term. 


And u[ioa cause shewn on tliis day by Conipa for the 
plaintiff and La'wes for the defendant, the Court, after 
hearing the cases (a), intimated an opinion tliat tlie 
address at the foot of this promissory note was to be 

(jj 'l 111, casts citcfl in ssen v tit 

5 CV. /'>/ <• V. .1 Canij > A'l /*. L 200. v. UuLi;ii,, 

i ^ Li.il,Sihivdci i'l t V. jBou'i'i, L/\ L.ist, joO. li'iwci v. yAni 
S 'Tnint y.. 


con- 
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Considered only as a nieiuoraRdum, and not as a pait ol 
the instrument itself; wlienct* it followed that a special 
presentment wa'^ iiiujecc'^sary. But then this difficulty 
to the plaintiff's recovering suggested itself, that the 
plaintiff has misdescribed ti\c note in Jiis declaration, 
ibr he has declared upon it a,^ a not^' pa3'al)le at a j):n- 
ticular place, making this a part of the (losciipl^on o! 
the note, winch it is not, being only a menioraiulum. 
And there is no other count upon which the [ilaintif! 
can recover, for being an imiorseo the monev coinit- 
will not help him. It was unswcri'd that this v,a^ sm- 
pliisagc, being no pert of the contract, and miglif h-'- 
rejected. 
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Lord Ei.lf.nBououoh C. J. The plaintiif has taken 
upon himself to aver that such the ut' the’- imlr; 

lie 1ms therefore not Iriilv stated the luite, fo*- he h.i-. 
slated that it is made payable at a particul.ar )iiacc. 
Therefore he ought to have beiui noiHiiitod upon tiio 
ground that he has misdescribed the- note as payable at 
a particular place, wliicli it is not, the ,ultIi’e''S being no 
part of the contract, but a ineiiiorandum. 

Bayi.ly J. The plaintilf takes on him to ii\ei’ it to 
be part of the note that it is made payable at a par¬ 
ticular place. It is a misdescription ol tlie instriiineni 
declared upon. 

Per Cmum^ 


I’uie ab-.o!utf- 
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inclict!iK?nt on 52 G. 3. c. 15J. 

<'•. ilor a nligiou', .'j;jstmbiv, *vits fbuoJ 

*i 

the (ieil'iidai't ;)i the GloncKFiershire quarter 
hfS'-iontj, and renio'-ed by the prosecutors into this 
j court. The indictinerit charged, that the defendant on 
the 23d of XiAvnibet, 55lh G. 3., with force and arms, 
at ihe p.arisli of Neti'N/Kun in the cotmty of GVtWdcr^/rr, 
did wilfully, maliciously, and conteinptnously disquiet 
ami disturb a certain meeting, assembly, and congrega¬ 
tion of persons assembled for religious worship, the 
same then and there being a meeting,'assembly, and 
congregation permitted and authoi'ized by a certain 
act ol'parliament made and passed in the 5 ad of the 
king, intituled, “ An act to repeal ceitain acts, and 
amend other acts relating to religions worship and 
a.siemblies, and persons teaching or preaching therein;” 
that is to say, by then and there shouting, groaning, 
hallooing, talking aloud, throwing stonc.s, bricks, and 
dift, and making a great noise and di.<,tui banco, against 
the form of the statute, &c. The 2d count alleged it 
to be a certain mec-ting, &c. of persons assembled for 
religious worship, the same being then and there a 
meeting, &;c. permitted and authorized by the statute 
in such case provided, to wit, a meeting, &c. of persons 
as'icmlilctl for religious worship in a certain meeting¬ 
house situate, vfcc., whicli .laid mectiug-liousc had been 
duly certified .iml registen'd pursuant to the statute ill 
Mich r ise provided, against the I’orm of the statute, &c. 
The defendant, pleaded not guilty, and it was found 
. f) against 
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against him at the last Gloucestershire and in 1815. 

the last term was moved in arhest of judgment, .- 

I lie King 

That The Court had not any jurisdiction to try this 
.indictment; for by 52 (r. 3. c. 155. s. 12., upon which 
this indictment is framed, the offender upon proof 

f 

before any justice of the peace by two or more cre¬ 
dible witnesses shall find sureties to answer I’or such 
offence, and in defajult of such sureties shall be com¬ 
mitted till the next general or qitaiter i»e'«'>.ious, .md 
upon conviction of the said offence at th-^ ^aid nn a! rn 
quarter sessio7is shall mffrr the pcnaliu of 40.^ S\> 

that a conviction and consequently a tiLiJ u t.he 
sessions must, as it «.eem«, piecede aforliituii. »‘oi tiit 
Ibrteiture is to follow' upon a roinietion at llie 
and without such conviction there can bo no toiiciloi-.'. 

And this was Jiiovf'd in order to i|uestion the jnopiicty 
of the decision in Hex v. Hiibe (el, which was admitted t<' 
be an ad'.'cr>e tiecislon upon a clause in the Tcderaiion 
act {h) similar to tho pre^'Cnt clause. 


Abbott and OmpbelU who now .-liev cd cause, admit¬ 
ting that this was an indictment for a new oftenec creatwl 
by statute, argued that the rule w'a>.well lni<l «lown. 
that “ where a new offence is created and <lirectrd to 
be tried in an inferior court, ostabHshe «l aeconling ti* 
tl»e course of tlie common law, such inferior com t tries 
the offence as a common law court, subject £0 he le- 
moved by writs of error, habeas corpuf^ tt /t'oinnj and 
to all the consequences of common law proceedings, 
In which case this Court cannot be ousted of its jnrisdic- 
tion without express negative words.” (c) And there 

(a) sT.-R.SAt’ I ff'. & M. i.ss. 

(<) Hartley v IJookrr, Covp. 534. per I,d. Iilaii\field. 

aic 
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are no negative words in the statute now before the 
Court. So if a statute direct that certain offences siiall 
be inquired of only in the sessions of the peace, assizes, 
or loots, within the county where committed, ei non 
ait hi exit a comitat.^ yet may they be inquired of in the 
superior courts; for the statute is not in the negative, 
and not in any other court,” but “ not in any other 
county.” {a) Thus also it was resolved upon the statute 
2 r Jac. conrerning penal laws, that if a penal law give 
authority to justices of peace, justices of assize, lor oyer 
and terminer, to hear and deteni-ino an offence against 
tlu’ statute, without more, that means by indictment, 
and not by information, bill, or plaint. And though 
there be a sjx cial clauso to sue by bill, plaint, or in¬ 
formation, yet if one be indicted before the justices ol 
assize, oyer and terminer, or of the peace, the indiet- 
ment mav be removed into this court, and tried here. 
Ol may be sent into die country to be tried at nisi 
iniusih). So if a statute gives a power of distress, and 
that if any question arise about taking it, the %ame shall 
be heard and Jinalh) determined by one or more justices 
of the peace (c); or if a statute directs an appeal to the 
quarter sessions, and that such ajipcai shall be final, and 
that no other court shall interpose (</), yet a ccrtioraii 
lies in both these cases. ITpon these principles Rex v. 
Hubc was determined, and the court said that they did 
not entertain any doubt upon this point. 


Jnvib and W. E. Taunton contra, said, tlial the prin- 
dpal point before the Court in Hex v. HnJie, was as l»i 

(o) a^Kyi' .'riyiVfCto.y.iy^. 

(A) 2d 6 Hcsoluiwn, IV. 193 - 

\ ) jtex V Plowftjfhl, ^ Mod. ^4. 

j,/) Hrx \. liecvt, 1 BI. R. Ti^i. % Bwt. 104O. 


7 


the 
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the manner ol‘ levying the penalty; and thougli the 1816. 
Court also held that the indictment was prop<aly re- , * 

^ ^ 'I'he Kj.N’u 

moved (rom the quarter sessions, it does not appear that {^gaius/ 

, . . , . "WAnteY. 

tliey gave any reason tor it. And ir tins Court may 
withdraw from the justices at sessions, to whom it is spe¬ 
cially given,, the trial of this new offence, as well may 
it take cognizance of the oficnce ongini\ and with¬ 
draw it from the sessions altogether; yit this would be 
doing violence to the language of tlie statute, and ovei - 
ruling what Lord Mansfield luis denominated the clear- 
<'st distinction. For “if,” '•ays he, “ a new offence i-. 
created by statute, and a sfiecial jurisdiction out of the 
course of the common Itiw is prescribed, it must bi* fol- 
lowetl. If not strictly purftued, all is a nullity and 
coram lum Judicc. In that ca'se there is no occasion to 
oust the common law courts, because not being an of¬ 
fence at connnou law, but punishable only suh modOf in 
the particular manner described, tlicy never could have 
jurisfliction.” {«) Now that this is a new oflence created 
by the statute, and not an olfeiice at common law, can¬ 
not well be doubted, for it is neither a riot, nor an 
all'my, being committed by one person only; neither is 
it an assault, there being no attack upon the person ot 
another: it is therefore an ofH-nce only against the sta¬ 
tute, which prohibits the distiirlunceofsncli an as?omblv 
as by the statute is made lawful. It i.-. also plain that 
the jurisdiction prescribed is out ol’ the couise of the 
common law, from these censiderations, viz. that tm- 
statute requires proof to be made by two witnesses be- 
Ibre the offender can be committed ; iKo tluu the of- 
femler raav be proceeded against by infoimatiou bet'ore 
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two justices^ according to the provisions of sect. 15.) for 
that section includes all per^ions guilty of an offence for 
which any penalty is imposed, in respect of which no 
special provision is made; and there is no appropriation 
of the penalty in this case; aUo that by the same sect, 
.ill penalties may be levied by distress untUr ihe hands 
and teals of two justices. Wherefore in one case, be- 
c.iuse the statutes gave the justices power to mitigate the 
penalties, this was held sufficient to oust the superior 
courts of jurisdiction, And this principle, that 
where an act maki s a new ofl[cnv.»‘- and prescribes a par¬ 
ticular method of proceeding, the cornn\on law method 
!s done away, is as old as the time of tfac. 1. (^>), and 
has been acted upon from that lime to the present in 
many subsequent cases (t); whieli ceses greatly out¬ 
weigh the resolutioiis upon the statute 21 Jf^c. cited 
>,ordra. And Shoyle v. Tai^fof wa.- not like this a ques¬ 
tion of juri.sdielion, but onlyM;/* veinie. As to all the 
oUier cases cited conlrd^ the obvious answer to them is, 
that it does not fr)llow bt'caii'-e tlie certiorari is not taken 
away altogether, that it may not be jiartially taken 
* away, that is, before trial. 

Lord Ellenboiiolow C. J. 1 own that when this 
question was rir>.t discussed ujioii the rule ni.si, I cer¬ 
tainly was struck with the sentence in the act of parlia¬ 
ment, which e'nacts that the oflemler upon coimction of 
the said offence at the general or quaHer sessions shall 
si/ffer the penalty of 40/., so as to regard it as somewhat 
in the nature of a condition precedent, that there should 

'«) CaUi V. Ktiigk, 3T S. 442. (i) ,CasiIe\ case, Cro- % 644- 

I't) Rck V. Wright, I Burr. 543. Rtx r. Stinson, 2 Burr. 799* 


be 
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he a conviction at the sessions In oi^^er to itij^uce a for^' i £! i 5 . 

leiturc. But after considering the decision^in Hex v. ^ ^ 

Uttbe^ where a diftercnt doctrine was maintaihed, and egahiit 
also adverting to the rule laid down by Lord Man^eld " 
in Hartlcjfs, Hookety that where an inferior court, 
established according to the course of the common law, 
is prescribed for the trial of a new offence, it tries the 
offence as a common law court, subject to all the coiKt*- 
quences of common law proceedings; so that this court 
is, as it were, in privity with the inferior court, and may 
remove the proceedings by certiorari; I cannot but 
think that a larger rule is to be applied to this case than 
what at first struck my mind upon rcading.the sentence 
in the act of parliament. This rule will by no means 
interfere with any of those cases in which a new offenre 
is created by act of parliament, and a tribunal out of the 
Course of the common iatv is appointed to it; foi 
this is not the case here; since the court of quarter 
sessions proceeds according to the common law, and } he 
statute docs not require two witne.sses to prove tlie ot- 
fence at the trial, but only to warrant the justice in 
binding over or committing the offender for trial. In 
all these cases the jurisdiction of this court Is not taken 
away unless there be express words to take it away. L* 
conformity with the rule, as it is expounded by Lurd 
Man^ldin Harilcij llooket y and with the i]cci''.oM 
o^BexwHiibey which is a decision in point, I tlnuiv 
this certiorari was well issued. 

Le Beanc J. Unless the defendant could succeed 
in shewing that if the proceedings bad been before the 
quarter sessions they could not have been sustained, 
the argument, as it seems to me, is at end; hcrainn 
VoE.IV. >1 m Jt 
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if an indictment lies to the quarter sessions, it i^Uows 
from the rule laid down in Hartley v. Hooker, and 
acted upon in Hex v. Hube on 'an occasion not distin¬ 
guishable from the present, that the certiorari is not 
taken away. For admitting this to be a new offence 
created by the statute, still the court which isjsrescribed 
to take cognizance of it is a court proceeding according 
to the course of the common law; whence it follows, 
that the common law consequences attach upon it; one 
of winch is, that the indictment may be removed by 
certiorari into this court. And this is the known dis¬ 
tinction between ofFcnces made cognuablc as this is, 
and such as arc only cognizable by a jurisdiction which 
docs not proceed according to the course of the com¬ 
mon law. Now it seems riot to be denied, that an in¬ 
dictment lies in this case to the quarter sessions, for 
otherwise it must be by summary proceeding; there¬ 
fore, as it seems to me, it follows that this indictment 
might be removed. 

PcrCvjiavi, Ilulc discharged. 


defendant was brought up on a subsequent day, 
and judgment given against him tor 40/. penalty, and 
he was committed until tlic line should be paid. 
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TIi€ King against Johnson. ' 

JNDICTMENT against tho defendant as treasurer 
of the county of Lancaster for refusing to obey an 
orcle? made by the justices of the borough of Liverpool^ 
at their general quarter sessions for the said borough: 
and the indictment alleged that the justices duly made 
the order, and set forth the same, viz. « That the said 
treasurer do pay to JV. S. IL 61. 2s. lod., which is 
considered by the court to be reasonable, and not exceed¬ 
ing the expenccs \\hich it appears the said tV. S. H. has 
been bona fide put to in, carrying on a prosecution 
against A. IL for a felony committed upon the said 

JV. S. IL within the said borough.” 

< 

Sigped “ JV. Siut/iam. clerk ot tlie peace in and for 
the said borough.” 

And the indictment averred that the order was 
made out by the clerk of the peace for the said borough, 
he being directed by the said court to make it out ac¬ 
cording to the -statute, of whicli order the defendant 
had sight and was required by the prosecutor to p.iy. 
And it farther averred thatjong before and at the time 
of making the said order, and from thence hitherto, the 
town of Liverpool hath been and still is a town corpo¬ 
rate, and that the inhabitants of the said town were 
during all the time aforesaid, and have been, and still 
are, contributory to the county rates raised in and for 
and within the county of/.nneas/et, &c,, and concluded 
that the defendant refused to pay, &c., against the form 
of the statute, &c. ad Count, omitting the averment 
that the order was made out by the clerk of the peq^, 
&v. Plen, not guilty. At the trial before Bayletj .f. at 

M m 2 the 
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the Ukt Lancashire assizes, there was a verdict for tfic 
crown, subject to the opinion of the Court upon the 
following case: ' ^ 

The defendant is treasurer of the county of 
/.et’j and the justices at their general quiirter sessions for 
the borough of Liverpool, upon prayer of the* prosecu¬ 
tor, directed the order set forth in the indictment to be 
made out by Statliam, wl^ch was accordingly made out 
by him, and the defendant afterwards had sight of 
it, and was requested to pay the ^prosecutor the sum 
mentioned therein, but He refused to obey the order* 
Staiham was town clerk of the borough, having been 
appointed such by the common council in 1814, under 
the authority of a charter of 7 JV. 3., which is the 
governing charter of the borough; and.by the resolu¬ 
tions of the common council at the time of his appoint¬ 
ment, it was declared (amongst other things) that his 
duty should be to act as clerk of the peace of the bo¬ 
rough at the several licensing and quarter scssionsv 
Kver since his appointment he has acted as such clerk 
of the peace at the several quarter sessions holden for 
the hjorough, and he succeeded his father in the othce 
of town clerk, who for nineteen years acted as clerk of 
the peace of the borough ^the several quarter sessions 
lioldcn therein. Tlie town of Liverpool is a town cpr- 
poratc situate within the county oiLancaster, and before 
the year 16^9 tlie township Liverpool was 4 hamleti 
and part of the parish of WaUon-(m--the^HiU,%i 6 . was 
separated from it and made a distinct parish by an act 
of parliament in that yeaV, (10 3.) At the time of 

this separation the parish of Walton contributed to¬ 
wards the county rate 9s. in every rate of one hundred 
pounds, in three divisions, each of the divisions paying 
and tlic township df Liverpool contributing two- 

>5 thirds, 
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thirds of the amount payable by on<^ of tlid^ divisions, 
i. e. 2S., which sum it has ejrer since in like manner con-f 
to the county .rate, (a) The parish aiwl borough 
^^jjUjjkfjpool are co*cxtensive, and the inhabitants of the 
panSTi contribute to the county rate in respect of their 
property lying within the pas'ish, and the corporation 
of Liveiyodl also contribute in respect of their corporate 
estate lying within (he parish* There never was any 
nepamte rate, in the nature ofa county rate, upon the 
corporation by name, or upon the township, made or 
raised in and for Liverpool, The corporation treasurer 
always paid ihe-above rate until the year 1808, when he 
refused, and since that time it has been paid by the 
parish officers out of the poor’s rate, the corporation 
contributing not by name, but as a part of tlic parish 
of Liverpool^ in the same manner as any other private 
estate. Tlie justices of the borough have not an exclUr 
sive jurisdiction within tlie borougli, nor have they, or 
those who made tliis order, any jurisdiction without the 
limits of the borough in tlie county at large. The 
coroners acting in and for the borough, who are not 
coroners for the county at large, upon all inquests of 
death arising within the borough, have always been 
paid their fees out of the county rate by the county 
treasurer, and the expences of carrying prisoners, com¬ 
mitted by the borough or county magistrates for offences 
done within the town of Liverpool, from the town to 
the county gaol, and also to the county house of correc¬ 
tion, for trial at the assizes and county sessions, have 
always been paid by the county treasurer. The costs 
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(a) It wat stated, however, upon the argument, that since the new 
county rate act, Liwrpwl was assessed in the new tate made under 
that act, according to its due proportion. 
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of all pro&GOiilions at; the a«$izea at Lancaster^ Mpoii 
commitments by tlic borough magistrals to the county 
gaol for felonies committed within fhe town of Ltvarpooly 
have always been defrayed by the county at lArg|||i|p 
pursuance of orders made for that purpose 
Judges at the assizes upon the county treasurer, which 
orders have always been complied with. There has 
been immernorially a gaol within the borough,’and 
about 1776 a house of correction was built at the ex- 
pcnce of the corporation and parish, out of their estates 
and funds. The expence ot supporting th^ gaol has 
been defrayed by an officer of the corporation, called a 
treasurer, out of their funds, but the expcnce of support¬ 
ing the house of correction has been defrayed by the 
parish out of the poor rates from the time of its erection, 
until 1811, when the parish discontinued to support the 
same, and the building has never since been nsed as a 
house of correction, but has been and is now used as a 
lunatic asylum for parish paupers. Courts of quarter 
bcssions have been immernorially holdcn within the 
borough, at which prisoners chargetl with petit larceny, 
and other offences, have been tried ; a great majority of 
which prisoners have upon conviction been committed 
to the borough gaol, and some to the house of correc¬ 
tion for the county of Lancasier, until 1809, since which 
lime the right to commit to the said house of correction 
has been dispiiteil. Persons charged as above have 
also before trial at the borough sessions been committed 
f o the borough gaol; and the first instance of any com¬ 
mitment from the borough for trial at the county quar¬ 
ter sessions was in 1812. The ordinary expences of 
trirtli within the .borough were from time to time de¬ 
frayed. m certain proportions, by the treasurer out of 

the 
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the funds of the eorporatioit, and by the parish officers 
out of the poor rates. The duty of the said treasurer 
is to superin&id the management of the estates and 
fut^Of the corporation. Hiere are no public bridges 
,.-witnm the borough which the inhabitants are liable to 
repair. The exprnces mentioned in the order were 
reasonable, and conformable to certmn rules and regu- 
iatioiK made by the Justioes of the borough under the 
proviso contained in stat. i8 G. 3. c.t^, 5.9. 

The question for the opinion of the Court is, whether 
the defendant was bound to obey the order; if he Vi^as 
the verdict to stand; if not, a verdict of not guilty to 
159 <‘ entered. 
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This case was argued by J, Clark for the crofwn, and 
•/. Williams for the defendant. The substance of the 
argument was this. For the crown, it was argued thai, 
* he boroiigli justices had power to allow the cxpences 
of prosecutions in the borough court for felony coni- 
tnitted within the borough, and that they had well 
executed that power by making the order in question 
upon the county treasurer. As to tlieir power, the 
stat. 25 G. 2. c. 35. s. 11, for the allowance of the cx- 
peiices to the prosecutor after conviction; 27 G. 2. r-.j. 
^*.3. for the allowance of the same to witnesses; and 
18 G. 3. c. 19. s. 7. for the allowance of the same as 
well after acquittal as conviction, were relied on. And 
these statutes were all said to be in pari materia (u), 
and were therefore to be construed together; and tliat 
the language of them was general, extending to all 
‘ourts in which felonies arc tried. And it is remarkable 


that 
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tliat5«9. of, die Jast statute empowers,dte just^os 
sessiops for any town corporate to lay, 4own 
rules concerning, the allowance of such.ex^n.ce8» w)lioh, 
after being approved by a judge of assize are 
binding on all persons; whence this question natorl^ly 
arises, if the justices for a town corporate have,no power 
to allow these expences, why are they empower^ to lay 
down rules concerning their allowance, and,' whajj 
comes of the enactment that these rules shall be binding 
on all persons? Then, if they had the power, this 
power is well executed by innking tui order upon the 
county treasurer; for otherwise ail the orders made by 
the Judges at the assizes on the county treasurer, for 
payment of the expences of prosecutions for felonies 
committed within the borough, w'ould not have been 
w ell made {a ); and yet it appears that the expences ol’ 
such prosecutions have alvvays been defraye<l by the 
county ill pursuance of such orders. If indeed this 
^v'cre the case of a borough which had a distinct trea* 
surer in the nature of a county treasurer, and raised its 
own rate similar to a county rate, and had not been 
contributory to the county rate, and had an exclu* 
fcivc jurisdiction, this order on the county treasurer, it 
may be admitted, would have been ill (6); but the con-^ 
irary of all these facts is stated to he the case; wherefore 
this borough is, for this purpose at least, like any other 
part of the county, neither could a separate rate have ■ 
been assessed upon its inhabitants, (c) The order tlicre- 
fore was well made on the county treasurer* 


(a) Rex V. Myen, 6 T.R^ (i) Ihid. 

(f ) James v. Grectit 6T R. iaS. IVcatherheadv, Dreary^ I x RaU^ i68. 
^chi V. IVinilaaley, ante, p.429, 


For 
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« 

For tbe dotendant it waaiivguod^ ibat the jurisdiction 
of tbe boro'ttgh justices was confined to the limits of the 
borottghi aud that however lai^e tbe words of the seve¬ 
ral statutes referred to might be^ to autborizethe justices 
in cases like tlie present to allow the expences, the^r could 

k ' 

not do it by making an order on tbe county treasurer, 
whose oibeef has no relation to the borough, and is eii<* 
tirely independent of the i;^rough justices, his appoint-, 
ment being solely witli thO' justices of the county. (//) 
The better construction thpr(>furo of these statutes seems 
to be, that without contbunding jurisdictions, they em¬ 
power the justices of the several districts mentioned in 
them to make orders upon tlie respective officers of 
those districts, over whom they Jiave respectively a con¬ 
trol; as justices of the county upon the county trea¬ 
surer, and justices of lesser districts upon the officers of 
those districts. And so it appeared to Lord Kenyon j 
for he held, upon the constructioh of i8 G. 3., and on 
the other acts, that the word, division^ applied to all 
oUch places as are mentioned in i"] G, 2., and cfuise- 
<juently that an order on the county treasurer wliere it 
ought to have been on the treasurer of a borough, was 
improperly made, and could not be enforced by iiidict- 
jnent. And in commenting on the 9th section 18 Cr.j. 
he said, “ the magistrates are only to make regulation' 
respecting their particular jurisdictions, for it would be 
highly unreasonable that the justices of a particular 
town or franchise should make orders to regulate the 
conduct of the officers of the county at large, over whom 
in general they have no jurisdiction whatever.” (6) It 
is observable also on the 7th section of the same act,' 

(fl) X2 G.a. c.ag. 5.6. (.!>) 6 /./?. S4I. JlMv.Jk^ers. 

that 
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that ttie treasuiier who is required to is to be allowed 
the same in his accounts ; but if the defendant is boond 
by this order to pay, how can he be sure that it will be 
allowed him in his accounts; for his accounts must be 
allowed by the county justices!(«), who are not botmd 
to allow a payment made to the order of borough jus* 
ticcs, not being themselves privy to the order {b ); for 
to hold that they would be buiund to allow it, is* to sup¬ 
pose that the legislature intended to authorize borough 
justices by their order to control the discretion of the 
county justices. The legislature has not so said, nor is 
it likely that it so intended; but it it did, the answer is, 
qtiod voluit non duit. 


Lord EllenborouctH p. J. The question is, whe- 
thei the justices of the borough of Liverpool^ being 
justices who have jurisdiction to try grand and petit lar¬ 
ceny committed within the borough, had power under 
the statutes that have been referred to, to make an 
order, compulsory on the treasurer of the county, for 
payment of the cxpences of a prosecution instituted be¬ 
fore them at their quarter sessions. Prior to the 25 th 
of Geo, the 2d I do not find that any provision was 
made for defraying the cxpences of prosecutions for 
felony. On the contrary, the legislature by the statute 
which passed in that year, recite that many persons 
were deterred from prosecuting persons guilty of felony 
on account of the cxpence attending such prosecution, 
which was a cause and encouragement of thefts and 
robberies; and in order to encourage the bringing of¬ 
fenders to justice, the statute providee a fund in all cases 


(7) IZ 0. z. tf. 19. J. 7. 


(i) 1.6. 
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of felony for defraying these'expaicesj for it enacts, 
that' it shcdl be in the power^of the Court before 
whom any person has been tried and convicted to order 
the troi^isurer of the county in M'hich theoffonce shall 
have been committed to pay to the prosecutor such sum 
, of money as to the Court shall se<ifm reasonable.*^ *I^he 
Court befoi^ whom any person has been tried, must 
mean any Court before whpm a person may lawfully be 
tried; for the words are general, and the l emedy was 
iiUended to be co-extensive with the power of trial, and 
tlierefbre the statute may be re.ad as if it was written 
cffi}/ CoiiT't. Thus as the matter stood upon this statute, 
ii was in the power of any Court to make an order on 
the treasurer of the county, to pay the cxpcnccs of a 
prosecution for felony. The word place docs not occur 
in this net; it occurs in the 276.2. And thus the 
justices of the borough court of JLiverpool had :i power 
to order the payment of such sum as they should think 
reasonable for these expcnces. This order the clerk of 
assi/e, or clerk of the peace, is directed to make out; 
whence it seems to follow, that the power is restrained 
to such courts ns have a clerk of assize, or clerk of the 
peace. Therefore now it stands, that any court hav¬ 
ing a clerk of assize or clerk of the pence might order 
the treasurer of the county to pay to the prosecutor his 
reasonable c^pences. It is said that this will operate ns 
a hardship in some cases upon tlie county, but surely 
this was a matter for the legislature to consider; and 
they have pronounced Jin effect that any court before 
whom a person is thus tried and convicted shall have 
this power. They have provided a general fond, and 
used competent words to enable any court to draw frou\ 

it. But it occurred to tlie legislature that there inighi 

b.' 
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be courts where, instead of ordering the county 

treasurer, it would be proper that they should make 
the order upon the treasurer of some particular place, 
which had a tfeasurerof its own, and a fund peculiar to 
itself, raised in the nature of, and by the same means as, 
a county rate. Therefore in such cases the legislature 
provides in the subsequent act, 27 <?. 2, tha*t the order 
bhall be on the treasurer of the county or place. But 
tills word will be found not to apply to the borough of 
Liverpool; because though it has an officer, called a 
treasurer, yet he is not a treasurer properly so called; 
for he has not the administration of any public funds, 
but only of the private funds of the corporation, and 
may rather be called a steward than a public treasurer. 
Nor is any rate matic within this place in the nature of 
a county rate. The la‘<t statute, 18 G. 3., we find, re¬ 
lates to cases as well whore the person has been triccl 
and acquitted, as whore he has been convicted, and also 
to cases where persons shall appear on recognizance or 
i>n6pa'Ha to give evidence, whether any bill be preferred 
or not; and this enacts that the Court may order tho 
cxpeijces to be made out by the clerk of assize, or clerk 
ol' tlic peace, and that the treasurer of the county, 
riding, or division shall pay the same. I agree that by 
the fair interpretation of this clause, it must be construed 
the same as if the word place were incorporated in it, 
But taking it so, here again 1 ask, is there any trea¬ 
surer for this place ? It is not pretended that there is 
a treasurer ^tisdem generis with the treasurer of the 
county, nor that it has any fund in nature of a 
county rate. The jth section has been pressed upon 
our notice, which provides that the Justices in and. for 
any county, riding, division* city, town corporate, fran¬ 
chise, 
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close, pr libeHy, ih quarter sessions^ may lay down or 

ft ^ • 

aUer» £rom timo to time, suph rules and regulations as to 
any costs thereafter to be allowed to any person l>y vir- 
tue of that a^t, which rules and regulations, having re¬ 
ceived the l^robation of one or more of the Judges of 
assize for tlie county wherein they shall have been made, 
shall be binding on all persons. It is contended that the 
legislature would hardly have appointed any persons to 
make regulations unless they w’ere to have the power to 
enforce them, and there was some one to pay. Tlie le¬ 
gislature undoubtedly may appoint any description of 
persons to make regulations, and they have among 
others appointed the justices of towns corporate. Tho.'-.c 
are therefore the special appointees of the legislature to 

t 

make such regulations. Perhaps then no such argu¬ 
ment or inference can be drawn from this clause. But 
it appears to me that under the positive words of the 
act, this being a court which had power to try grand 
and petit larceny, and other felonies, the justices M'e/e 
by the 2^tii of G. 2. competent to make an order on 
the treasurer of the county, in respect of these expenccs; 
and such order having been made and disobeyed, this 
indictment is maintainable, (rz) 


5^5 

The Kiwo 

egitimf 

JOUNSOM. 


Le Blanc J. This being an indictment against the 
defendant as treasurer of the county of JLanrasltr, for 
disobedience to an order, directed by a CTourt composed 
of the justices of the borough of Liverpool, for payment 

(«) Another objection was taken upon the argument, that the indict* 
ment wa>.>U for want of any averment that the order set forth in the 
indictment was conformable to the rules and regulations made by the 
borough justices; sed ntn allttsiur, for the Indictment avers that the 
order wat made, 

of 
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oWa sum of money for tl^ fespetices "of a prosectftiofi 
tried before theitr, it becomes iftaterial to inqlilre whe¬ 
ther the defendant was bound to obey it; and this 
inquiry involves the question whether th e 5gd er was one 
wliich the justices had authority td mal^K The facts 
which are stated in the casej when Oompared with the 
several acts of pnrliamcnt5 do in my juclgmei\t put an 
end to the question, h'or the case states that the 
justices of the borough of Liverpool have a jurisdiction 
within the borough, but not an exclusive jurisdiction. 
This borough is not a county of iteelf, it has no trea¬ 
surer, as it respects any thing in tho nature of a county 
rate; for thou£[h it is stated that there is an officer of 
the corporation called a treasurer, I think this circum¬ 
stance moy be laid out of the case; because he is not a 
treasurer within the view of these acts of parliament. 
The case also states that the borough of Livctpool is .*i 
part of the county of Lamasier ; that it is contributor} 
to the county rate in the same manner as any other part 
of the county. The question upon these facts is, whe¬ 
ther the justices of the borough in sessions have or have 
not a jurisdiction to make such an order as the present. 
The determination of this question must depend upon 
ihc construction of the several acts of parliament 
that have been referred to. All these acts seem to 
have been passed by the legislature at different times, 
for the purpose of carrying into effect one object; 
which is recited in the preamble of the clause in the 
^rst act. That clause recites the inconvenience to be 
this, that many persons are deterred fi^hi pros^uting 
persons guilty of felony on account of the cxpence at¬ 
tending the prosecution, which is a great cause and en¬ 
couragement of thefts and robberies; and its object was 

U> 


II 
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to provide tbe m^ans of defraying these expences 
out throwing the burthen of them on tbe prosecutor* in 
cases in which it should seem to the Court that it would 
be inconvenient that such burthen sliould be thrown 
upon him* Therefore the act directs that it shall be 
in the power of the Court before whom any person has 
been tried and convicted of grand or petit larceny or 
o^ier felony, at the prayer of the prosecutor, and in 
consideration of his circumstances, to order the trea¬ 
surer of the county in which the offence shall have been 
committed, to pay to such prosecutor such sum as shall 
appear to the Court reasonable for his expences. The 
subsequent statutes are made in pari materiai and the 
first of them says, “ treasurer of the county or place,” 
and the last, “ treasurer of the county, riding, or di¬ 
vision.”^ Therefore these acts being in pari mata iti, it 
may be taken as if all constituted but one enactment 
containing these several expressions; foi;* the object of 
them all was to allow the prosecutor his reasonable ex- 
penccs in htl cases, wherever the Court should think he 
ought to have them. And 1 am unable to collect that 
they were intended to exclude any description of prose¬ 
cution in any court for grand or petit larceny or other 
felony. The Court then have only to see that tlie ex¬ 
pressions used in the scveraj^acts are sufScient to carry 
the avowed intention of the legislature into effect. 
The argument for the defendant is this, that the legisla* 
ture Intended only to authorize such courts in which 
county justices have power to make tlie order; but where 
that is not thc^ase, that the justices should not have 
power to order any expences at all, or at least thtit they 
should have power only to make an order upon the 
ojlBcer appointed to act within theii own jurisdiction. 

N'o'v 
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NV. the statute (a) ii^thc place provides for cas;^ 
where the justices have a limited jurisdictiobj ilnd wh^re 
they have also a treasurer of their own, and funds in tKe 
nature of a county rate. And in that; case it has been 
properly determined that the order must b9 on the trea¬ 
surer of the district, (b) But does this place constitute 
a jurisdiction of that'dc.scription; or does it no|; remain 
in the situation of ;j^c rest of the county, contribatJi^g 
to the county rate, and having no funds of its own in 
the nature of a county rale, nor any treasurer to whom 

It 

t-uch an order can properly be diretted? For I take if 
tluii the construction of the words “ treasurer of the 
I ounlyy riding, division, or placej'* must be confined to 
such separate counties, ridings, divisions, or places, as 
have a separate fund in the nature of a county rate, and 
a bcparatc treasurer for that purpose. If it'has not 
either, but is contributory to the county rate, U is still 
a part of tSb county "at large. It is argued that as the 
county treasurer is not appointed by the bqi'ough jus¬ 
tices, he is not bound to obey their order; but the 
answer to this is, tliat it does not depend on the manner 
of his appointment, whether he is bound to obey the 
order or nut; because this must depend on tlic act of 
parliament. And therefuro he is bound to obey the. 
order of a judge of assiz%who has nothing to do with 
his appointment, or his accojiints, because the act so 
directs. Bo it may bo in other cases. Then in thib 
case we find that the Court which directed the order 
hjpd authority to try grand ami petit larceny and othi&r 
offences, and that the person who ma^Out the order 
was the town clerk, whose duty it is to act as clerk of 


(a) See 18 G. 3, c- i<^. $i J. 


(b) See Rfx w Mymi 6 'T, R, 237, 

the 
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the .peace at die sessions. It is not materiai' to 
, on tlie present occasion hov^ lit the obj^'tion 
have been valid, if tiie Court had not had an officer such 
as is mentioned in the statute. The statute says that 
the Court shall make the order, and that it shall be 
made out and delivered by the clerk of assize, or clerk 
of the peace. Whenever a case shall happen .where 
there slrall be no clerk of assize, or clerk of the peace, 
this objection will arise; but it do^ not at present, ns 
the case states that the Court has a clerk, whose duty it 
is to act as clerk of the peace. It is also stated that Li- 
verpool is not a county, riding, division, or place, which 
has any separate rate in the nature of a county rate, 
or any officer in the nature of a county treasurer. It 
seems to me, therefore, that, .consistently with the lan¬ 
guage of the act of parliament, the Court was fully 
competent to direct this order. 

Bayley . 1 . I am entirely of the same oplfiion. This 
oilence was, if 1 may so express it, a county offence, 
although committed within the borough of Liverpool; 
and unless the prosecutor is entitled to be paid his ex- 
pences in this way, there are not any other funds out 
of which they can be defrayed, and he must bear this 
burthen himself. The statute 25 G. 2. docs not seem 
to have had in view any particular description of 
courts; it seems rather to have had in view, that in all 
courts before whom any conviction for grand or petit 
iarceny or other felony took place, the prosecutpc 
should, under the discretion of the Court, be entit^d 
to receive his<i^pences: the words of the act arc cer* 
tainly sufficiently general to extend to every court 
which has a clerk of assize, or clerk oi' the peace. 
Whether on account 'of these expressions the act ilocs 
VoL. IV. N n or 
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or j^cs not exclude such courts aft havtf not either of 
those officers! it will be time enough to consider when ' 
that question arises; for here it does not, because therO^ 
is an officer belonging to' the court who answers to the 
description of clerk of the peace. The great difficulty 
that has been raised is on a clause in the 18th G. 3. as 
to the laying down regulations concerning ftie charges 
to be allowed. Now it may be material to observe how the 
law would have stodll in the interval between the passing 
of the first and last act, supposing such a case as this to 
have happened dui ing that time. We find the mischief 
is general, and the language of the act is general; then 
why is not the act to have a general extension. It is 
said that the clause in the iStli G. 3. shmvs that the 
act was intended to be limited, and not to autliorize the 
justices of’ every court to make an order on the trea¬ 
surer, unless they were competent to concur in his ap¬ 
pointment, or had a jurisdiction co-oxtensive with his 
duties. But it does not seem to me that the words of 
this clause shew any intention to the eiFect of narrowing 
the construction of general words contained in this and 
the former acts. I'hc clause provides that the justices 
of the peace in and for any county, division, city, town 
corporate, &c. in quarter se«sioiis, shall lay down or 
alter regulations concerixing the costs to be allowed by 
virtue of the act, which regulations, when appioved by 
one of the Judges of assize, shall be binding on all per¬ 
sons. If this provision had been introduced into the 
ili^St act, it might have been urged that it would have 
hard that the county at large should in all cases 
be bound by rc^>ulalioiis to be made by^pstices of a bo¬ 
rough or other inferior jui isdictions; yet even then, as it 
is provided that lliesc regulations shall be submitted to 

8 a Judge 
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a Jud^ of assize for his approbatioi^i thereby con^ti- 
tuj;ing another tribunal} 1 think that no argument cJuld 
have been sustained on the hardship in this respect. 
BtU the natural consequence of.lmlding a different con¬ 
struction in this case would be, that in all prosecutions 
for offences committed within a borough, or other 
limited districts which have notan exclusive jurisdiction 
of their pwn, there could be no allowance of the ex- 
pences; and as it is natural to suppose that prosecutors 
will always be desirous of casting off the burthen of the 
expences from themselves, tho consequence will be in 
lliis particular case that a prosecutor will rather lod^c 
his complaint before the county justices; the result of 
which will be that all offenders within the borougli of 
Tjiverpool will hereafter be committed for trial cidier to 
the assizes or to the county sessions; and by these means 
the expences of county prosecutions will be greatly en¬ 
hanced. I do not say that this consequence ought to 
induce us to put a different construction on the act, if 
its language were clear the other way; but where the 
words are general, the argument ab inconvenienti is a 
strong one in favour of this construction. In this case 
1 think the county justices would not be at liberty to 
gainsay the order made by the borough justices. 

Rule discharged. 
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The king% pro- 
climation, re¬ 
citing, that it 
had been repre¬ 
sented that cer¬ 
tain ontiages 
had been com¬ 
mitted in dif¬ 
ferent parts of 
certain coun¬ 
ties, and offer¬ 
ing .1 reward 
for the disco- 
Tcry and ap¬ 
prehension of 
offenders, is 
admisdble evi¬ 
dence to prove 
an intioductoiy 
averment in an 
information for 
a libei, that 
divers acts of 
outrage had 
been committed 
in those paits. 

So, a pream¬ 
ble to an act of 
parliament, re¬ 
citing the ex¬ 
istence of such 
outrages, and 
making provi¬ 
sion against 
tJieni, is admis¬ 
sible lor the 


information filed by the ^ttoniey^General against 
the defendant for publishing a malicious and sedi¬ 


tious libel, to which the detendont pleaded not guilty, 
was tried before Graham B. at the last Nottingfiamshh e 
asskes. The information alleged, that at divers and 
very many times before the publication of the scandalous, 
ni|}iclous, and seditious libel, &c. (to wit) in 1811 ami 
1812, divers and very many acts uf outrage had been 
committed by divers disorderly and ill-disposed persons, 
in and in the neighbourhood of NvUingham, against 
the property of divers of his majesty^s subjects, and par¬ 
ticularly against the frame-work knitted stocking, anti 
frame-work lace mmmfactory, whereby the property ol 
many of the subjects had in several instances been 
wholly destroyed, and that divers of the persons en¬ 
gaged, and suspected to be engaged, in the perpetration 
of such outrages, liad been reputed to act under tht 
direction of some supposed and unknown person, called 
General Liidd, and had been commonly called Xttrf- 
ditesy &c., and that there was war between this country 


same put pose. unJ the United States of America^ and that the defendant. 

It IS not a 

miidiicction, if unlawfully and maliciously intending to excite discon- 
tbe Judge refer 
the jury lO 

their own knowledge of any particular facts which have been proved,» matter of iUus- 
nation only, and not as matter of evidence. 

An introductory averment that outrages had been committed in and in the neighhour- 
iood of JV., is div j^ qj so that it need not be proved that they were committed 
in both places; sfup'fourteen or fifteen miles from iV. may be considered in the 

neighbourhood. 

An introductory averment that rht persons engaged in such outrages had been re¬ 
puted to act under the direction of some supposed and unknown person, called, &c, does not 
necessarily import that the person is an existing person, but proof that he was a fictitious 
person, set up for the purpose, is sufficient. 


tent 
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tent and disaffection in the minds of the subjects of 'tlie 
Iting, against the king and hi^ government, and to bring 
the government^ the king into public hatred and con« 
tempt, and to excite persons to break the peace, and to 
commit acts of violence and outrage, unlawfully, mali- 
ciously, and^ seditiously printed and published the scan¬ 
dalous and seditious libel, which it set forth, and which 
was in tlie form of a letter from General Ludd to the 
editor of the Nottingham Review^ contrasting the conduct 
of his sou Ned^ then serving (as the letter stated) in his 
majesty's forces under a commission to exercise his , 
prowess against the Americans, with the conduct of him¬ 
self and his family in tlieir united efforts in breaking 
frames, that while these were commented on with seve¬ 
rity, the scales were turned, and their enemies converted 
Into friends, and sung a new tune to an old song, and 
the deeds of his son were trumpeted forth in every loyal 
paper, and his son was not now condnccl to the break¬ 
ing fl lew frames, having the sanction of government, 
and it concluded,—“ though by the bye I am of 
opinion that all which I and my son. have done in Noi-> 
fingham and the neighbourhood, is not half so bad as 
what my son has done in America, but then you know 
he has supreme orders from indisputable authority for 
ids operations \xi America, and that makes all thediffer- 
Signed Gen. Lvdd, 


once. 


And in order to prove the introductory allegation 
as to the acts of outrage, the king’s proclamation, 
dated i8th Dec, iSii, and the preambles to two apl^ 
of parliament, were offered in evidence. The p^‘ 
elaniation recited that it had lieen represented to the 
Prince Regent that a considerable number of persons, 
chiefly composed of persons employed in the stocking 

4fc N n 3 
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manufactories had for some time past assembled Co^ 
gether in a riotous and tumultuous manner} in, the town 
and county of the town of Nottingham and likewise in 
seveial parts of the counties of Notlhigham, Derby^ and 
Leicester^ for the purpose of compelling tlijeir employers 
to comply with certain regulations prescrilisd by them¬ 
selves with respect to work and the wages tp be paid for 
the same, anti had had recourse to measures of force and 
violence, and had actually committed various acts of 
outrage in dillerent parts of the counties above men¬ 
tioned, whereby the property of many of the subjects 
had in several instances been wholly destroyed, and 
their lives and properties were still greatly endangered; 
and the proclamation went on to offer a reward for 

c 

the discovery and apprehension of persons concerned in 
such proceedings. The preamble to the first act, 
52 G. 3. c. 16. recited, “ that the provisions of the 
28 G. 3. for the better protecting stocking frames, &c,, 
and for the punishment of persons destroying or injur¬ 
ing such stocking frames, See. had been found ineffec¬ 
tual, and that such outrages had for some time past been 
carried on to an alarming extent,’’ 7 ’hc preamble to 
the second act, 52 G. 3. c. 17. recited, “ that consider¬ 
able muTibers of disorderly persons had for some time 
past assembled themselves together on different occa¬ 
sions ill a riotous and tumultuous manner, in several 
parts of tlie county of Nottingham, and in the town and 
county of the town of 27 ottingham, and in the adjoining 
(^unties, and had had recourse to measures of force and 
violence, and had actually committed various acts of 
outrage in different patts of the said counties, whereby 
the property of many of his majesty’s subjects had in 
several instances been wholly destroyed, and their lives 
and properties were still endangered.” 

And 
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And it was objected that these documents were inad¬ 
missible for the purpose for .which thejr ^ere offered in 
evidence; for mn constat that tlie acts of outrage recited in 
them did really exist, and if they did they were capable of 
other proof. The learned Judge admitted the first as being 
an act of the state founded upon the existence of out¬ 
rages recited in it, and the others ns tending to shew 
the notoriety of their existence. Evidence was also 
given by several witnesses, one of whom deposed to the 
existence'of outrages in breaking frames in 1811 and 
5812, and to his having seen the name of General Litdd 
chalked on the walls of Nottingham^ and having seen 
songs respecting him; and that he was present at and 
assisted in the apprehension of some of tlic rioters at 
SuttoTi Ashji Idy which is about fourteen or fifteen miles 
from Nottingham^ who were running away from a place 
near to winch he afterwards saw many frames broken, 
And that he heard them call themselves Luddites, and 
speak of General LudJ. Another witness spoke of 
having in 1811 seen riots at Sutton Ash field, and frames 
broken there; and a third witness deposed to a transac* 
tion on the 1 2 th of Vclmiaiy 1812, at Nottingham^ when 
about a dozen persons armed and disguised came into 
his father’s house, and broke the frames, and that one 
called the other Ned, but he did not hear them call 
themselves Luddites, nor. ihat they mentioned the name 
of General Ludd. Another witness also proved that he 
hod heard General hudd much talked of, and that he 
considered him to be a fictitious person, set up by the 
persons who committed the outrages in this iicigb^tur- 
hood, as their supposed leader. Upon tliis evidence, 
and proof of the publication of the libel, and the innu¬ 
endos it was found against the defendant. 
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And in the last term it was moved by Denman that 
there should be a new trial; first, because of the im¬ 
proper admission of the evidence objected to at the trial. 
For the proclamation does not even state as a fact that 

L ^ I 

outrages did exist, but only that it was represented that 
they did; but if it had stated the fact, it would make no 
difference, because it could not be proof of fhc truth of 
the fact. Even the certificate of the king under his sign 
manual of a matter of fact (except in one old case in 
Chancery, Ilob. 2 13.) has been always refused, (a) And 
it appears by that old case that it passed ’without rxrrp- 
tion. Also the preambles ought not to have been re¬ 
ceived, because recitals in acts of parliamcDt arc not 
evidence of facts, but only of the opinion of the legisla¬ 
ture. For instance, if one of these acts had recited that 
any particular house in Nottingham hail been tumultu¬ 
ously destroyed, would this be evidence that the thing 
was so? As well might it be said that the insulting and 
arresting the person of the liussian ambassador, recited 
in 7 Ann. c. 12., or the stabbing of Harley by Anthony de 
Guiscardf recited in 9 Ann. c. 16., with the circumstances 
attending each of those transactions, might have been 
proved by the preambles to those acts of parliament, as 
evidence of the facts against the persons wlio were charged 
with having committed them; for if these recitals be evi¬ 
dence for one purpose, they must be so for all. Next, it 
was objected that the allegation, that acts of outrage 
were committed in the neighbourhood ofNottinghamfVfst& 
not proved, for the place to which the proof applies is 
fbmteen or fifie<m miles from thence, and therefore can¬ 
not be fairly said tc be in the neighbourhood. Lastly, it 
was objected, that the Judge had misdirected the jury, 


Per Wilks C. J., Wilks, 556. 
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because in the course of his summing up, he had stated 
to them that they were at liberty to refer* to their o\vti 
personal knowledge, if they saw any of those acts com¬ 
mitted. Which doctrine, however it may have pre¬ 
vailed in ancient times, has been long exploded, and is 
incompatible with modern practice, {a) 

Thf? Attom^~General, Clarke, Vaughan Serjt., 
Reader, and Reynolds now shewed cause, when it ap¬ 
pearing by the Judge’s report, that he did not refer the 
jury to their own personal knowledge, as matter ol 
proof, for he stated that he conceived there was proof 
enough without it, but only as illustrating that which had 
been given in evidence, they contended that here was 
no misdirection. For is it meant to be said tliat a jury¬ 
man is bound to reject all he knows, and is not at 
liberty, like other men. t<j use his own experience, in 
judging whether any particular facts which have been 
proved, arc true ? As if a fact which is perfectly noto- 
jious be proved by witnesses, is not the very notoriety 
one step towards the conclusion that the witnesses s|3eak 
true? And even if the jury have received impropei 
evidence, as where one of them, after the withdrawing 
of tlie jury', offered evidence to the others, yet if the 
Judge reports that the verdict is according to the evi¬ 
dence, a new trial shall mil be granted, (b) And as to 
the admissibility of the evidence, the king’s proclamation 
is an act of state, of which all- ought to take notice (c), 

(a) sBLCom. 374- 

(i) Kitchen ▼. Manvarittg, cited Andr. 311. But as to whethet a 
juryman’s otTering evidence to his companions without being sworn, 
will avoid the verdict, sec 2 Bale P. C. 306. Sid. 235, Goodman v. Co- 
therington. S^les, i33t Benuefr. Hundred of Hertford. Tri.per Pais, 209 
Duke T. Fentris. Salk. 405:, Anon. Bull. N. P. 313. 

(c) JFelh T. IViUianu, Ld. Reym, 283 per Treiy C. J 
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Ibr it is a principle (hat every thing which relates iXf 
the king, as king of this country, is in its nature public, 
and therefore a gazette which contains any thing done 
by the king, in h’s character of king, or which has 
passed through the king’s hands, is admissible evidence 
in a court of law to prove such thing, [a] Thus the 
journals of the House of Cords were admitted to prove 
the address to the king, and the king’s answef to the 
House, in order to make out an averment in the indict¬ 
ment that divers controversies existed between his late 
majesty and his allies, and the king of Spain, [b) In 
like manner, as every man in England is, in judgment 
.^f law, party to the making of an act of parliament (c), 
and ' preamble is a part of the act itself, surely these 
preambles were evidence .to shew that the enactments 
were fountled upon the mibchiH's recited in them. And 
that such mischiefs did exist was proved by the testimony 
of eye-witnesses: as it said indeed, not in the neigh¬ 
bourhood of Nottingham, because they were fourteen or 
fifteen miles olT; but this is, in a popular sense, the 
neighbourhood, agreeing with one definition of that 
word, viz. “ Those (hat live within reach of commu¬ 
nication.” (d) 

Denman and PhiUtppb, contra, argued that it was 
plain, that both the proclamation and preambles must 
have been offered in proof of the averments in the in¬ 
formation, because the averments are laid in the very 
same words: and though these documents might be evi¬ 
dence that the executive government and the legislature 
acted upon certain represenlutions made to them, this 

{a) Rfx V. Jlolt, j T. Jt. 44 Fer BuUtr J 

(h) Rca. V. Frank'tK, ^ it.Ti. IS^J. (<■) I Jil. Ccm. 

(.y) yohnv)s's Diet- 

by 
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by no means proved what the infomation alleges, that 
the faicts represented were trtie, but only that the govern¬ 
ment and legislature gave credit to them ; for if they 
could be carried farther, they would have greater weight 
than judgments, which are not evidence of any collate¬ 
ral matter. And as fo their proving that the facts were 
notorious, if by that is meant a notoriety such as 
exists in general rumour, then the jury ought not to 
have taken that into their consideration; if it be meant 
that all the world knew them, then fortiori they might 
and ought to have been proved. For to assume that 
the recital in every act of parliament is even primd facie 
evidence of the facts recited in it, would lead to very 
extensive consequences, and might sometimes perhaj)s 
bring the truth into hazard; as if tlic statute which 
passed at the dissolution of monaslcries, should betaken 
as evidence of the fact that the .abbots and priors 
of their own free and voluntary minds, and witliout con¬ 
straint, &c. surrendered to the king, bcraiise the statute 
so recites, (a) So the preamble to a modern statute (^) 
recites, that Malta is now in the possession of his ma¬ 
jesty, when it might have happened that at that time it* 
was in the enemy’s possession. And it is singular that 
one of the preambles now in qui‘stion should have re¬ 
cited that these disorders pervaded the county of Not- 
tvigham and the adjoining cowitiesy so that if this were 
evidence it might be adduced as proof that they existed 
m Lincolnshire, when it is perfectly well know'n that thai 
county has been entirely free from them. But it may 
be asked, what peculiar force is there in the preamble 
if an act of parliament, that it shoujd attract to it verity 
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ill every particular ? It is but matter of inducements 
and cannot be founded upon oatb, for neither branch of 
the legislature can for this purpose administer an oath; 
whereas all evidence ought to be upon oath; and no 
instance is stated to warrant the admission of a recital 


cither in an act of parliament or proclamation to prove 
a fact in issue. If indeed a mere act‘ of state is to be 
proved, as that addresses were presented to hfs ma¬ 
jesty (a); or a matter of diplomacy, as that the country 
stood in any particular situation with regard to its 
foreign relations (b); which are the rases cited contra ; 
these from their nature can only be proved by state do- 
cuinenfs ; but how does this apply to facts like the pre¬ 
sent? And as to the argument that there is evidence 
enough without these documents to sustain the verdict, 
whatever may be the rule as to that in civil actions, there 
IS no such rule in criminal cases; on the contrary, the 
rule here is, that if amidst evidence which was proper to 
be given, evidence which was inadmissible >vas received, 
inasmuch as the Court cannot know upon what part of 
it the verdict was founded, nor even that the jury may 
^ not have disbelieved so much of it as was lawful, and 
acted upon that which ought to have been rejected, a 
new trial shall go. Also, in addition to the objection 
that there is no proof to sustain the allegation that out¬ 
rages were committed in the neighbourhood of Notfifig-' 
ham^ there is this defect in the proof of tlie allegation 
concerning those which were committed in Nottinghanh 
that they are not proved to have been committed by 
persons called LuddiieSy or that they were acting under 
a supposed and unknown person called General JJidxl s. 


{'i) Rex V. Holt^ S 


(i) Rtx v,Fwkl$rtf 9 Si. Tr. 2S5‘ 

for 
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iur all that is proved upon that subject is, that General 
Jjiald was chalked on the w^Ua; but the evidence nega¬ 
tives that any such name was mentioned at the time, or 
that any one of the parly was called a Luddite. There 
is nothing therefore to connect these persons with this 
name, or as acting under General Ludd. So tlie aUe> 
gation coftcerning the person called General iMdd is 
disproved; for the alleging that he was a supposed aiui 
unknafain person, imports that he was an existing per¬ 
son; whereas it was proved that such a person was 
altogether fictitious. 

Lord ElleNborougii C. J. If in this case 1 had 
been able to detect any particle of proof that ought not 
to have been offered to the consideration of the jury, I 
should have thought such vicious proof would liave cor¬ 
rupted the verdict and avoided it. But after the utmost 
attention, I am unable to discover that there is any vice 
in any particle of this evidence. The material objec¬ 
tion upon which the rule was obtained, was founded 
upon a supposed misdirection of the learned Judge at 
the trial, viz. that he had referred, in aid of some defect 
of evidence, to the personal knowledge which the jurors 
might possess, for proof of the fact that outrages had 
been committed in Nottingham; for as to their having 
been also committed in tlic neighbourhood of Notting- 
ham^ I do not think that it is material to prove both. 
It now appears however from the report, that the Judge 
did not lay any stress on the personal knowle<lge which 
the jury might be supposed to possess in order to aid 
any defect of evidence. On the contrary, it appears 
that he considered the evidence as fully sufficient to 
establish a verdict in favour of the crown; only he made 
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the observation with reference to what they knew, as a 
matter of illustration, that it formed a part of the history 
of the county, that such outrages had been committed; 
as if he hud said, every one must be aware of what has 
passed before their own eyes, and at their own doors; 
but he did not advise them to rely on that as a source 
of information on which they were to tbund their ver¬ 
dict, but only that it might make the proof more satis- 
fiictory to their minds, if they knew what had passed, 
because no one can have any reason to doubt what he 
knows tuid sees. It is conclusive.. I think, upon the re¬ 
port, that the Judge did not leave this to the jury as 
forming a branch of evidence of itself. Next it is ob¬ 
jected, that the acts of parliament were not evidence. 
For what purpose, then, are the Judges bound to take 

I 

judicial notice of public acts of parliament, but in ordei 
that they may have a knowledge of them themselves, 
and communicate it to others? The Judge is bound 
not only to take judicial notice of their contents himself, 
but also to stale the same to the jury; for if he is not to 
state them, for what purpo&e is he to take notice ol 
them ? Accordi)ig to the argument for the defendant, 
the Judge would be bound to take notice of them, yet 
would be pretludcd from -.fating them. I do not say 
how far this evidence was conclusive; I only say that it 
was admissible, l^ubllc acts of parliament are binding 
upon every subject, because ev<‘ry subject is, in judgment 
of law, privy to the making of them, aiul therefore sup¬ 
posed to know them, and Ibrinorly the usage was for 
the sheriff to proclaim them at his county court; and 
jet what every subject is supposed Ur know, and what 
the Judge is bound judicially to take notice of, it is said 
the jury cannot advert to; for if this evidence was in¬ 
admissible, 
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admissible, it must be because the jury could not be 
charged with it. Next, as to the proclamation, 1 con¬ 
sider it as an act of state. The proclamatitfri recites, 
that it had been represented to the Prince Regent, that 
a number of persons had committed various acts of out¬ 
rage in tlie.town, and in different parts of the county 
of Nottingham, &c.; and that the Prince Regent has 
thought it necessary to propound certain rewards for 
the discovery and conviction of the persons concerned 
in such proceedings. The propounding of these re¬ 
wards necessarily implies that such acts of oiitr.ige have 
actually bc*en committetl, for otherwise it wrailcl have 
been nugatory to propound them. 1 do not say that it 
was conclusive evidence of the fact that these outroires 
were committeil; but surelyj’t was ndniissiblc, and like 
other acts of state to be laid be)<>re tlic jury. Next, as 
to the proof of the alleg.ition that the persons comniit- 
tvng these outrages w'ere denominated Lvdditcs; this 
was proved by eyc-v\iinesscs, and the very name of 
General Lndd on the w’alls confirms the common repu¬ 
tation that he was the supposed head of the persons act¬ 
ing under the denomination of Linlditcs. It is said, the 
information alleges that this was some supposed un¬ 
known person, ai:d that it was not proved that there 
was any such person, but on the contrary, that he was 
altogether fictitious; but yet he v\as supposed to have 
existence for the purpose of currying on these outrages, 
and whether he exisfe(l as a real or a fictitious person 
can make no difference. We read »)! the ihneied ex¬ 
istence of gnomes and sylphs, who are imaginary beings 
created and existing fl)r the purpose of the plot they 
are to carry on, and who for this puri)ose at least muct 
be treated as realities*. In like numiier tliis person 
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had an existence, though it was created, and existing 
ondy in fiction for a particular purpose. Mr. Hebkouse 
said that he did not believe that there was actually such 
a person, but that he was set up as a person tor the 
purpose of carrying on these outrages. It.secms to me, 
therefore, that all the allegations and descriptions are 
made out in proof, and that there is not a*hy part of 
this evidence to whic\» it can fairly be excepted that it 
was inadmissible. And if this be so, I do not think 
that on account of an observation mode to the jury by 
the learned Judge cx abundantl this verdict 

ought to be disturbed. The report has cleared the 
case of the objection upon which the Court was princi¬ 
pally induced to grant the rule. As it now stands, I am 
satisfied that jthe verdict was founded upon sufficient 
evidence, and that there has been no misdirection. 


Le Blanc J. This is an application for a new trial 
after conviction upon an information charging tlie de¬ 
fendant with having published a seditious libel. The 
application is grounded upon three objections; first, on 
account of the admission of evidence vfhitjh ought not 
to liavc been admitted; secondly, because of the want of 
proof of certain allegations in the information; and 
thirdly, because the jury were referred to certain know¬ 
ledge of their own as matter of evidence. This rule 
was granted upon a ground which 1 think cannot be 
disputed as a rule of law, namely, that if a verdict in a 
criminal proceeding like the present passes upon evi¬ 
dence, some parts of which are inadmissible and other 
parts admissible, ♦he Court has not the means of re¬ 
ferring the verdict to those parts only which were 
admissible^ and it is their habit in such a case to grant 
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a new trial. Therefore it becomes very material in this 
case to examine whether any evidence was received 
which ought not to have been received; and in consider¬ 
ing this it is in the first place m«lterial to advert to the 
nature of the libel. It is a libel in the form of a letter 
from Gen^rul Ludd to the editor tif the Nottingham JRe^ 
view, reflecting on the conduct of his majesty’s govern¬ 
ment, ty comparing the-conduct of the military serving 
in America, with the conduct of certain persons acting in 
‘■^v^To/^/ngAamandtlie neighbourhood under the description 
of Jjuddites, representing that the son ©f the supposed 
writer who was serving in his majesty’s forces in Ame¬ 
rica, was now applauded for acts done by hijn in that 
country, similar to those for which the persons called 
Iduldites were condemned in. this country. Such is the 
natui^ of this libel. The first introductory allegation 
is, traR before the publishing of the libel, niaii}- acts of 
outrage had been committed by divers disorderly ])er- 
sons in, and in the neighbourhood of Nottingham, by 
the destruction of frames. Now as to the objection that 
so much of tbtft allegation as respects the committing of 
outrages in file neigiibourhood was not proved, a satis¬ 
factory answer has already been given to it, namely, 
that it is not necessary. But as to its not being proved, 
there was one witness who proved the forcible attack by 
an armed party upon a dwelling-house in the town of 
Nottingham, and their breaking the frames there, and 
two other witnesses proved outrages of tlie same sort to 
have been committed in the county of Nottingham, at 
about fifteen miles^ distant from Nottingham.. There¬ 
fore, if it were necessary to prove both parts of this alle¬ 
gation, I should think the evidence was sufficient. The 
next allegation is, that divers person^ engaged in these 
A^ol. IV. O o on* rages 
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outrages had been reputed to act under some supposed 
and unknown person called General and had been 
commonly called As to which the parol evidence 

proved that in two instances the persons committing 
these outrages called thomselves Luddites% and spoke of 
General Ltuldt and that that name w'as also* chalked on 

C 

the walls of Nottingham. Now this seems to me suffi¬ 
cient to substantiate the allegation, that persons who 
committed the outrages called themselves Luddites 
and the name of General L^uld being chalked on th^ 
walls of Nottingham was also eviden-'o of tlie other part 
of the allegation, that they were reputed to act untler a 
supposed leader of that name. As to his being an un¬ 
known person, Mr. Hohhousc jirovcd that some persons 
might suppose there was u real person of that name, 
but that he considered him only as a hcUtiou&j|||||j^ 
This was certainly evidence in support of the inrBdnc- 
tory allegation, unless encountered by evidence on the 
other side. And that brings me to another objectiojn, 
\'\'£. that here evidence was received which ought not to 
iiave been received. This evidence coii^w the king's 
protlamation,4-eciting that it had been ri^esented that 
certain distuibauccs caused by persons einployed in tin* 


vioiking manufactories had taken place in Nottingham 
.and several parts of the county, and offering a reward 
for the dif covery and apprehension of ollenders. Thei e 
.ire likewise two acts of parliament reciting in their pre¬ 
ambles the existence of these outrages, and making pro- 
vlsit»n in the body of them, the first, for the more 
exemplary punishment of persons committing these 
outrages, the second, for the better preserving the 
pi> acc, by enforcing the duties of watching arid warding. 
"Wltcu the nature of these documents is considered, is 

14 it 
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it p^sibie to say that they were not admissible, particu¬ 
larly as the libel refers to the conduct of the persons 
called Luddifes, in destroying fratnes in NoUingkam and 
the neighbourhood, and compares that conduct with the 
conduct of ^e military in America P Are not the do¬ 
cuments niatorial to shew that these disturbances ex¬ 
isted in NoUmgkamf and existed to such a degree as to 
call for the interference' of the executive government, 
the legislature, to offer reward for their discovery, 

' I ' 

and to inflict a more exemplary punishment upon them, 
and to protect the peaceable inhabitants by compelling 
the observance of watch and ward ? Surely they were 
evidence for this purpose, when the inquiry respected a 
libel of the description laid in the information, tending, 

* as it ^charged, to alienate the minds of the subjects 
froru'Jp^ king-and government, and to make tliem think 
that what had been condcnnicd at Notihighaju by the 
government, was held laudable in when, ac¬ 

cording to the language of tlie libel, they were singing 
a new tune to old song. I cannot see therefore any 

ground on these public instruments could be ob¬ 

jected to as inadmissible. They seem to me to go clearly 
to prove the facts whicli are alleged, because they shew 
in what v'ay the executive government and the legisla¬ 
ture actctl upon them. The last objection is, that the 
Judge at the trial of thi>. information left it to the jury 
upon their own personal knowledge, as evidence of the 
fact, to determine that these outrages had been com- 
milted. The Judge's report is an answer to this objix* 
tioii, for it states that he never loft it to the jury to 
determine on their own j)ei*sonal knowledge that acts of 
outrage had been committed, but that he left that quoc- 
tion to them upon the evidence. But in order pei haps 
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to obviate some observations that might have been,made 
to the jury, to induce them to disbelieve the witnesses 
who spoke to these transactions as having been eye¬ 
witnesses, the Judge miglit advert to fads which were 
notorious to them as doing away the weight of any such 
observations. It seems to me therefore th%t we ought 
not to grant a new trial in this rase, and that in refus¬ 
ing it we arc doing nothing but what is perfectly con¬ 
sistent with the rule, which I admit to be a fundamental^ 
one, that where in)|>rop('r evidence has been received 
at the trial, the Court cannot sTt it in order to see 
whether there be not enough which was admissible to 
sustain the verdict; because they cannot say on what 
part of the evidence the verdict w'as founded. 

Bayley J. Altliough I have not been fre^ from 
doubt at liiuc’s, yet on the best consideration that I 
am able to give to this case, I think that no evidence 
was received that was not admissible. And if the evi¬ 
dence had been confined to one branch of the allegation, 
either to outrages in Noliinghamy or in the neighbour¬ 
hood Nottinghainj I should have thought it a divisible 
allegation, and that such evidence w'ould have been suf¬ 
ficient. The fact of outrages having been committed 
was proved not only by eye-witnesses, but the libel itself 
furniJied strong evidence, u])on its ow’n admission, that 
Sit outrages had been committed; because the libel 
adverts to the breaking of framear os existing acts ; and 
then the supposed writer speaks of what he and his son 
have done in Notiing/iarn, there being no other acts 
mentioned as done by him but the breaking of frames: 
so that the libel itself goes to shew that outrages of this 
sort had been committed* The question then is reduced 

to 
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to this, whether the verdict is ill on account of the ud- 
mission of the king’s proclamation, and the two acts of 
parliament, in evidence. The proclamation sets forth, 
that it hod been represented to the l^rincc Regent that 
a number of persons, chiefly of those employed in the 
stocking manufactories, had acuially comniittcd various 
acts of outrage; it is therefore an as'scrlion on the part 
of His Royal HightiCAS, that such a representation Imd 
been made to him, and he proceeds to act upon it, by 
cfiBering a reward for the discovery of such offenders. 
This I think was evidence to this extent, and no far¬ 
ther, that a re*prGsentatiou \va^ made to the executive 
government that such outr.ages existed, and that the 
executive government thought fit to act upon it; for 
they so far acted as to promulgate an acClof stale upon 
it. Therefore I cannot say that it, was to be rejected, 
where there was other evidence. The preambles to the 
two acts of parliament I think are still more free from 
objection than the proclamation, and they assume as 
fiicts that outrages did exist. When we consider in 
what manner an act of parliament is passed, and that it 
is a public proceeding in all its stages, and challenges 
public enquiry, and when jias'^eil, is in contemplation of 
law the act of the whole body, it seems to me that its 
recital must be taken as admissible evidence (a), and in 
this case was confirmatory evidence. There is one 
point upon which for some time 1 entertained a doubt, 
namely, as to the allegation that these persons were 
veputed to act under ft>me supposed and unknown per* 
son, whether this did not imply an existing person; but 
what has fallen from my Lord and my brother Le 


(-j) See Co, Lit. 19. J, as to llie rehearsal of a itatnte 
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Blancf has in a great measure removed that doubt; 
and 1 am not so convinced that it does import an ex¬ 
isting person as to diiFer in any respect from the rest of 
the Court. ^ 


Rule discharged. 


The defendant on a subsequent day was sfentenced to 
one year’s imprisonment in Northampton gaol. . 


Tuesday, 
Feb. 6th. 


Doe, on the Demise of Tvrrell, against 
Lyford and Another. 


Where T. 7 . a ejectment before Dallas J. at the 

messuage and Jast Beiti^^ire assize^, there was a verdict for the 

fish, and in two plaintiff, Subject to the opinion of the Court upon a 
hamlets of the . , ... . , , . 

same parish, specjul case, whicQ was in substance this: 

which he pur¬ 
chased of X., 
and let to a te¬ 
nant at one en' 
tire rent, and 
afterwards - 
other lands 
were allotted 
to him under 
an in closure 
acti in lien of 
the said lands, 
except the 
tiiessnage and 


Thomas Tyrrell in March 1780, purchased of one 
jUmbond certain liinds, which were conveyed to him 
in fee by Lovihond^ by lease and release of the 24th 
and 25th of that month, parcel thereof being described 
as a close in Sutton Wick in the parish of SuUon Courtney ; 
other parcel, as eleven acres and half of arable land in 
the common fields of Sutton Wick i other parcel, a 
messuage or tenement and close in Sutton Wick} and 
■which remained Other parcels described as lying in Sutton Courtney and 
which the tc- Sutton Wick, Sutton Courtney is a parish comprising 
to^oK'the'* hamlets, of which the hamlet of Sutton Courtney^ 
befoJe rand* hamlet of Sutton Wick a^e two. Afterwards in 

afterwards 7 . 7 . 
devised all his 

messuage, farm, and lands>,(ko. sitiiate in one of thetwo hamlets by name, in the said parish 
which he purchased of L,: Held that the ia.ids in the other hamlet did not pass; and 
that evidence dehwi the will to shew that he intended to pass all the lands which he 
purchased of L, was not admissible. 


September 
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Septmher 1804, the commissioners under an act for 
inclosing the lands in the parish of SitHon Courtney 
and the hamlet of Sutton Wicky by their award allotted 
to Tyrrell other lands in fi^’e alfotmentSy in lieu of 
those conveyed to him by JhooibonJ3 one of which allot¬ 
ments was*a plot of land in Galley Leys, another) a plot 
of land iA Hulg rooey both situate in thetparish of Sutton 
Courtneiji but out of SvUon Wick s another was a plot 
consisting of 14A.2R.61*. which comprized two acres, 
part of the original lands purchased of Lovibotid 3 and 
the house, homestall, and orchard also remained as be^ 
fore the act, and were not altered by the award. 
Tyrrell being thus seised in fee on the 31st of March 
1806, makes his will and devises to his grandson 
James Langford all that his mcssua||li^or tenement, 
farnl, lands, and premises, with the appurtenances 
JtiiatCy lying, and being at Sutton Wick in the parish of 
Sutton Courtney, which he lately purchased of and from 
Lovibondy to hold the same to thS^ use of his grandson, 
his heirs, and assigns for ever; and he also bequeaths 
to him all his cattle, com, and grain, as well growing 
as severed, hay, stock, utensils and implements in 
husbandry, dairy, household furniture,, and all other 
his goods and chattels, personal estate and effects what¬ 
soever and wheresoever, subject to payment of debts, 
and appoints him executor; and dies in Dec, 1806, 
being at the time of his death seised of no other lands 
except the five allotments and the messuage, &c. All 
the premises purchased of Lambond were in lyrrdV^ 
possession before the inclosurc, and were let by him to 
one Wise at a yearly rent, and Wise continued tenimt of 
them until the award, and afterwards held all the pre¬ 
mises allotted in lieu of them at the same rent. On the 

O o 4 3d 
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iSlA. 

Doe 

against 

Ltfoko. 


3d March i 8 o (5 a notice to quit, signed by Tyrrell^ and 
directed to Wise at SiUtoji Wick, was served on WisCp in 
pursuance of which Wise quitted in Tyrrell*6 lifetiine. 
The notice was “ to yield up the possession to me at 
Sf. Michael next ensuing of all that messuage or tene¬ 
ment, orchard, garden, barns, stables, pigeon-house, 
arable land, meadow grounds, commons,*' and all 
other the premises, with their and every of' their 
appurtenances, which you now rent of me, si{mte 
and being at Sutton Wick in the parish of Sutton 
Courtney. 

And this ejectment being brought by the testator*s 
heir at law against the defendants, who claimed under 
the devise, for the two plots in Galley Leys and Hid- 
greyne, in the | 3 ^xish oiSuUoi} Courtiiey, ha out ^ Sutton 
Wick, the notice to quit was offered in evidence on the 
defendants’ behalf, to shew that the testator treated the - 
whole estate as lying in Sufioti Wich, and it w'as received 
subject to the opinion of the Court as to its admissibi¬ 
lity. And two points were made upon this «asc; first, 
whether the notice to quit was admissible; and if the 
Court should be of opinion that it was not admissible, 
then to be struck out. 2dly, Whether T. Langford^ 
the devisee, took under the will all the lauds in the 
parish of Sutton Cuiirtncy, or only such parts of them, as 
are within the hamlet of Sutton Wick. In the latter 
case the verdict to stand, in the former a nonsuit to be 
entered. 


AhhoHp for the plaintiff, argued, first, that the notice 
to quit was inadmiilsiblc. For the rule is, that where it 
is not necessary to receive the evidence in order to give 
effect to the will, but the will has an effective operation 

with- 
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without it, the evidence is not admissible, (a) And this 
is not a latent ambiguity; which means, some uinbiguity 
arising from matter dehors the will, which would defeat 
the devise, unless it were allowed to be explained by 
other extrinsic matter; as if there be tWo persons of the 
same name with the devisee {b)^ or a devise be to one by 
name with a false description (c); which is not the case 
here. "For, secondly, this will has an effective operation 
to pa^ the lands at Sutton Wick, but no fartlier. For 
as to the lands at Sutton JVich, the language of the will 
is precise, “all that his messuage, &c. situate, lying, and 
being, at Sutton Wick ” and being precise as to one 
hamlet, nothing of the land ifi the other hamlet shall pass. 
As if a man being seised of lands in a yill^ and in two 
hamlets of the same vill, devise all his l^^ tteing in the 
vill, and in one of the tw'o hamlets bv name; notliinf^ 
in the other shall pass, [d) Or if he be seised of lands 
called Hinjesdumh which extend into two vills, Coke- 
^ field and Cranfidd, and devise all his lands in Cukefidd 
cidled Haije^landsy only the lands in Cokefidd shall 
pass, (e) So, Street is a vill, and Walton is a vill, and 
both in llie parish of Street, a fine is levied of all Ins 
lands in Stieef, the land in Walton does not pass, (y ) 
And the award in this case makes no difference, because 
as well before as after the award lie had lands of botli 
kinds, and the will mentions but one. And as to the ad¬ 
dition “ which he lately purchased of Lovibond” to the 

(a) 3 7 aimt, 147. Dee v. QxerJen. Ante, vol. ili. 171, Doe v. 
G’< icniag. 

(J) yo»;« V. N^ewman, l BLR. 60. 

(f) Sec Thomas v. Thomas, 6 T. R. 670. {d) Dyer, 161. h, 

(f) Cro. ElfZ. 674, IVoodden v. Oshourn, Crc. J- aa. S. C., Tuttnham v. 
Roh(rts» 
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1816. devise of “ all his messuage, &c. at Sutton Wich** this 
„ is d true reference, and the whole is true if the devise be 

Doe 

r.s<»nst limited to the lands at Sutton Wick, but if it be extended 

LrroKo. 

to those m Sutton CouHney also, it will h# true only m 
some sort, but false as to the place where the lands are 
situate. But according to Lord Bacon in his comment 
upon tlie 13th maxim, mn acoipi dchent verba in demon~ 
straiionem falsam, qua competunt in limitationem vcrani^ 
the rule is, “ if I have some land wherein all these dc- 
' monstrations are true, and some wherein part of them 
are true, and part false, then shall they be intended 
words of true limitation to pass only those lands wherein 
all thase circumstances are true.*’ {a) 

Jervis, con||^^gUed that all the lands passed. For 
the devise includes lands of two descriptions, viz. those 
at Sutton IVick, and also those which he purchased of 
Lovihofid, which make together ail the lands. And the 
addition “ which he purchased of Lovibond,'* disUn- 
guihlies this case from the cases cited contra, because in 
them the testator devised only one description of land. 
But here all the lands having been originally purchased 
of lAroihond, and being held by unity of title as well as 
of possession, and let at one entire rent both before and 
after the inclosure, it is reasonable to suppose that the 
testator did not intend to separate them, but to devise 
generally all the estate which he purchased of Lovihond 
though he described it as at Sutton Wick, that being 
the place where the capital messuage, &c. was situate. 
And the award under the inclosure act, coupled with 
the words of this devise, raises a latent ambiguity, be- 

(a) JMaxims tf the Lav/, 77, 


cause 
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cause it appears by the award that they are not the 
lands which he actually purchased of I/mbondy but ex¬ 
changed lands; wherefore it became necessary to in¬ 
quire what will meant by the expression ‘‘ which he 
purchased of Lavibond” And for this purpose the notice 
to quit was^ very material to shew that the will meant all 
the lands Comprehended in the award, because it shewed 
that the testator had dealt with them as with tlic lands 
actually purchased of Ijovibondy by continuing them in 
the hands of the same tenant, and giving them all onC 
general local description as being at Sulto?i Wick. 
Wherefore this notice was properly admitted, according 
to the acknowledged rule for explaining a latent ambi¬ 
guity. (a) And as to Doe v. Oxenden (Z»), and Doe \. 
Greening (c) the answer ha% alreadiyjli||^ given, for in 
the one it was simply a devise of “ the estate in lands 
at Coscombe’% in the other of “ iny estate of Ashton” 
without any such addition ns in the present case. 


' sss 

1816. 

Doe 

agiutisi 

Lvroao. 


Lord Ellenbc)ROUGH C. J. “ My estate of” was 
a term of much more extensive import than any of the 
terms in the present devise, and might make it somc- 
wliat doubtful whether it was not meant as a term of 
general description, denoting all w'hicli belonged to the 
estate; as if the devisor had said, my estate under all 
the circumstances under which f enjoy it. This devise 
points to two distinguishing marks to denote the pro¬ 
perty, one of local description, viz. “ situate at Sutton 
Wick” the other, of particularity, viz. ** which I lately 
purchased of Imibond” Certainly no argument has 
been foregone which could have been made for the de- 


(fl) Bcmmsnt v. JFellt % /*. W'>»jv*r40* 
(<.) Ante,vol. iii. 17*. 


(b) 3 TjuHt. 147. 

fondants, 
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lendants, and when the argument first commenced, 1 
was inclined to adopt as large a construction as possible 
in order to prevent the esutatc from being severed. But 

j 

here the will is fully operative to pass ifiie lands at 
Stiflon fVick, and there is nothing in the description of 
them from which any ambiguity is raised as“to the pro¬ 
perty ; for if you look to the words, “ which he pur¬ 
chased of Lovihond^* the devisor had lands answering 
that description, and also the other description, if you 
look to the words, “ situate at SiUton H’ic/c. So that 
there is not any occasion to refer to extrinsic evidence 
in order to give this will eflect. If there is no latent 
ambiguity, I cannot, see any necessity to look beyond 
the terms of the will in order to give it a wider range. 
Tlic argumcntjl^Jnconvowiencc arising ii-orn the sepa¬ 
ration of the estate would lead into much too wide a 
field, ^’hls is a devise of his lands si Sutton IVicIc, and 
at Sutton Wn'L only, wliich were piirehased of Ijovibondi 
not of all his lands which w<*re purchased oi Lovibond^ 
hill of all at Sutton Wide which were purchased of 
f/ndbond. 

•i 

Le Blanc J. It may very jiossibly be that this tes¬ 
tator intendeil to give something di/Ierent from that 
which the Court is bound to say he meant upon the 
construction of this will. But it is better that known 
established rules should be abided by, than that we 
should admit parol evidence, where it is not within the 
range of decided cases, and thereby incur the hazard 
of overturning ancient landmarks. The question as to 
the admissibility of the evidence turns on this, whether 
there is any latent ambiguity. Now the rule is clear, 
that if there be a patent ambiguity, that is, one which 

14 appears 
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appears upon the will itself, it must bo determined on 
the will, and parol evidence cannot be admitted to 
explain it;^ but where it is a latent ambiguity, that is, 
where it seellis certain enough upon the will, but the 
ambiguity is raised by some •x?trinsic matter, there 
parol evidence may be received in order to explain that 
wliich is made doubtf il by paroL But here the extrin¬ 
sic matter, as it se(‘nis to me, raises no ambiguity, for it 
does not appear, a-j in the case where lliere arc two per¬ 
sons of the same name, that here are two hamlets of 
Sutton Wick, or two estates purchased vX Lovibond; and 
therefore to admit the evidence in tliis case, would bo to 
admit evidence where there is no aiabiguity to explain. 


For what is this ease ? The teslatoi^ J^arne the jjur- 
chaser of an estate from LolnhmiJ, iS^lfsIing of lands 
partly in Sutton Wick, and jiartly out of Sutton Jlit/c, and 
these lands were* afterwards in part cliangcd, and other 
part of them was not altered by the award. At the 
lime, therefore, of making his will, he had clearly some 
lands in Wick which he purchased of 

and in this situation he devises “• all his messuage, farm, 
lands, and jn'cmiises situate at Sutton It ick, which he 


purchased of l/jvibond* It is clear, therefore, tliat as 
to those parts vn Sutton Wick which were* unchanged by 
the award, namely, the house', liomcstall, like, and two 
acres, the will must be operative to pass them, for they 
were tlie very identical hinds ho])nrchased of [iOviboiul, 
so that this property exactly corresponds with the de¬ 
scription in the will. But the rule laid down by Lord 
Bacon in his maxims, as well as several ol the cases cited, 
shew distinctly, that if a man pass lands describing them 
by particular references, all^)!*which references arc true, 

wc cannot reject any one of them. And yet if we were 

to 
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to hold in this case, that the lands out of SuHon Wick 
passed, because they together with those in Sutton Wick 

were all purchased of Lovibond, we should act in defi- 

>( 

aiice of this rule, for we should reject one part of the 
description. This I am not inclined to do.^ It seems 
to me, therefore, that the only way of construing this 
will is to adhere to tlie esUiblished rule, that where the 
will is satisfied without it, the Court will not go into 
extrinsic evidence, in order to raise difficulties as to the 
intention, bS w’ill construe it so as to give effect to every 
word of the devise. 

Bayley J. In devises, the rule of construction is, 
to make use ofi|||yj;hc words, and not of part, and thcre- 
Ibre where a dies seised of property which ex¬ 

actly corresponds w'itli every part of the description 
given in the devise, we are not at liberty to resort to 
extrinsic evidence in order to shew that he intended to 
pass other property which answers that description otdy 
in part. In this case the tc'stator had property to satisfy 
the entire description in the will, and therefore we can¬ 
not reject a part of it. The purchased lands lay partly 
in Sutton Courtney and partly in Sutton Wickj of these 
the messuage, &c. remained at the time of the will as 
before; the lands were in a great degree chaifged by the 
award, but two acres were the same. Sidton Courtney 
was the more general description, and if the devisor 
had made use of that, .and devised all his lands in Sutton 
Courtney^ all his lands as well in Sutton Wick as Stdton 
Courtney would have passed, because Sidton Wick is a 
Hibordinate description; but he devises ** all that his 
messuage, farm, lands, &c. at SiUiott Wicky in the parish 
cdSudtem Cmrtneyy which he lately purchased of Lovi~ 

bondr 
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bond’* The testator having land in Suitou iVick iu the 
parish of SuUon Courtney^ which he purchased of Iml 'i- 
bondf how should we be warranted in sajing that he 
intended to pass lands not in Sutton TVick but in Sutton 
Courtney in the parish^ of Sutton Courtney ? Wc may 
conjecture tlfat such was his intention, but it would be 
only conjecture. Perliaps the only wortl that leads to 
this coiiltlusion is the word “ farm,” which, as it relates 
to an entire subject, may be said to require the whole pro* 
perty beside that which lies in Sutton Wick to compose it, 
and therefore the devise must be carried beyond Siitton 
l^kk. But the w ord is of such indefinite meaning that 
I cannot be positive that the testator by using it meant 
to pass tlie whole. It is unnecessary through the 
authorities, the general rule* being .a^^wd, that we 
ought not to reject any words, w'liich are capable of 
taking effect, that is, provided there be propert}' to 
satisfy the entire description in the will. 

Judgment foi the Plaintifll 


S 59 

i9i6. 


Dot 

i YFlIHU. 


The King against The Inhabitants of Hartinc- n'^\hctday. 


ton-Upper-Quautkr. 


Fth ?th 


3 v 


t an order of two Justices stated to be made upon order of fiha- 
the application and complaint of the overseers of the u^v^fathci?' 
poor of the township of in 

the parish oiEtartiiw^n in thi^ county oiDerJnu reciting 
that it appeared upon the examination of M. L. upon cient, without 
oath and by other due proof &c. tliat the said M, L. ^aract^lij 

chargeable. 

If the order directs a sum to be paid towards the lying-in and maintenance, it seems to 
be enough, without stating that the sum was expended by the overseers. And it it be 
stated to be on complaint of theoversecis oI a township, at need not that it '.!> 
townthlp niaintaiaing its own poor. 

was 
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was on the 7th of Ma^ delivered of a bastard chil^ in thr 
said township, and that the said child ts likely to become 
chargeable to the inhabitants of the township, &c. the 
Justices adjudged the same to be true, and that W. B, 
was the reputed father, and ordered as well for the re¬ 
lief of the inhabitants of the said township, as for the 
maintenance of the child, that JV. B, should pay to the 
overseers of the township 1/. 19s. for and towftrds the 
lying in of the said M. L. and the maintenance of the 
said bastard chiUI to the time making the order, and 
for and towards the costs of the saine^ and (rom thence¬ 
forth w^eekly so long as the child should be chargeable 
4-?. towaSrds the maintenance of the child, &c. And 
because the or^r did not state that ihe child was actually 
chargeable to td^nship, the justices at sessions, upon 
appeal, quashed the order, subject to the opinion of this 
Court as to the valitlity of this objection. 

And now it was insisted by J. Balguy and Denman 
in support of the order of sessions, that the 1% Eliz, c,3. 
.f.i. only concerns bastards who are actually chargeable; 
for the language of the preamble is “ the said bastards 
bemg rum left to be kejH at the charges of the parish 
where' they be born ” &c. and the statute enacts, ** that 
two justices shall take order for the better relief of such 
parish?' And so the other statutes likewise contem¬ 
plate that the bastard has become a charge to the pa¬ 
rish. {a) For which reason'an order upon the putative 
father to maintain him till the age of fourteen is ill, 
because the justices have no authority but to indemnify 
the pariah, by obliging him to maintain the child so 

V*/ I'jix. 14 Cat. i s. i<). 6 c;. z, t 3t. 49 G, 3. r. 68. 

long 
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long as, it shall be chargeable to the parish (a). Thero- 
ibre it ought to appear on the face of this order that tlie 
child is left at the charge of the parish, for its being a 
bastard does not make it chargeable no more than a 
single woman’s being pregnant makes her charge¬ 
able, (^) Next it was objected that the order ought to 
have stated that the sum directed to be paid towards 
the lying in and ’niaintenance had been expended by 
the parish officers, or that it was a necessary sum. 
Lastly, *the^order appears to be made on the com¬ 
plaint of the overseers of the township, but it docs not 
^pcar that this is a township which maintains its own 
poor, and unless it so appears, the justices have no au¬ 
thority to make an order, (c) 


N. Clarice^ contra^ upon the first objection cited Rex 
w huffc (d), and Itrx v. Ma/l/irxv<f. (r) 


And per Curiam. (/) Those authorities arc sufficient. 
And as to the second objection, 'supposing it to bo valid, 
it would only operate ianto. And to the lust ob¬ 
jection they said, there could bo no overseers for the 
township unless the township maintained its own poor; 
the shewing that it has overseers necessarily implies 

that it maintains its own poor. 

Order of sessions quashed. 

(a) $alk. 478, Rex; v. Smiahr. {)) Rex v. Alvetcy, 3 E^si, 563. 

{c) Rex V. Mitprd, 1 Sell, 489. (1^) 8 Raif, 193- 

a Hali. 47 S‘‘' ' (f) 1 
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wedtitidiiy. The King aminst The Inhabitants of Hobnoon- 

Ftb. 7th. ® 

on-tiie-Hill. 


The taking a 
grant ofali- 
cence from the 
lord of a manor 
to erect a cot¬ 
tage on a piece 
ol land, render¬ 
ing all annual 
rent of los. (id. 
as a quit-tent, 
and also a grant 
of a licence to 
inclose a piece 
of ground foi a 
garden to the 
said cottage, 
both being 
parts of tiie 
waste, and 
building a cot¬ 
tage thereon, 
and residing in 
it a year and a 
half, weie 
held not to-con- 
fcT a settle¬ 
ment ; this be¬ 
ing a licence 
only, and not a 
grant of any 
interest in land. 


WO justices by an order removed Behjamin Brad, 
his wife and children, from the parish of Orseft to 
the parish of Horndo7i-o7i-the~H.ill, in the cohnty of 
Essex, which order was confirmed, upon appeal to 
the quarter sessions, subject to tlie opinion of t^is Court 
on tlie following case: 

The pauper being legally settled in Ilorndon-mi-ihe^ 
Hill, applied to the l<jrd of the manor of Orsett lor li¬ 
cence to erect,* cottage on the waste lying within the 
parisli of The C6urt rolls werei^produci'd by 

the steward, containing the following entry: “ Manor 
of yth 1805. Al a general court baron 

then held, tlie lord of the manor granted licence to 
Bmjcnn 'ui Biad to erect a cottage on a piece of land, 
containing one rood, in the lane leading, &c, rendering 
an annual rent of lOi. 6 d. at Michaehnas in every year, 
as a quit-rent for the .‘-anie.” No oilier consideration 
w'as paid for the same. Tlic pauper accordingly erected 
a cottage at an expenen of more than 30/. on the said 
piece of ground, an<l .some months afterwards ap[)lied 
to the lord for a piece of ground for a garden. As to 
that the following entry was produced : “ 24th March 
1806. At a special court baron then held, it was certi-^ 
fied by the steward, ami presented by the homage, that 
at the then last court the lord of the manor granted 
licence, &c. (recuing the former entry,) and at this 
court the lord of the manor gi'antcd licence to the said 
B. Brad to inclose a piece ol* ground lor a gartlen ad¬ 
joining 
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juiiiiiig to the said cottage containing-i-oodh." Nt* 

consideration was paid for tliis last piece of ground, ajul 
both were severally parts of the waste of the manor, and 
their value did not exceed 5/. After the building of 
the cottage the pauper lesidcKl .iu the prentiscs about a 
year and a* half, and then sold tjiern to one 
of which the following entry was made in the C(»url- 
rol!s:*“ 3d June 1809. At a genera! court baron then 
held, after noticing that at a court held yth Nov, 1805 
licence Vas granted, &p. (reciting the gratit of the lii'st 
licence); and that at another court held "^(th Murih 
1806, liccnee was granted, A'c. (1 ceiling the grant of the 
second licence); it was at (itis court prtNenled by the 
homage that the '^aid B* Brad had erected the cottage, 
and inclosed the jiiccc ol grtiund, and that lie had i-iuce 
sold and ili^posed of the siinc unto Bobnison tor the 
>um of 40/., winTi'liy happened to tlu' loul an .ili(')ia- 
tion fine ofoiu' gnmrii, which had bivn j)nid.’' Ath'i- 
wards Bobinso/.- I'olci rlu' premises to Bt'hhdut, of whielt 
the following entry was made: “ 7fh '//r.8 1 Ala 
general court baron then lieic'; tb * iiomru/e prt" ented 
that since ihe tlion last com 1 bf.cn n Bonbrnu E>(j. pm - 
chased of iy,u. JhJuuso)' a collage (Mccted on ’li«' wa-’. 
by B. BuuU and also a garden adjoining thrneu*, gi‘ inl{ d 
by the lord at eomls iirid </di iV,;;-, i '’or, and i/.'b M'-icb 
l8o''i, whereby there bapj^orusi to llii’ loid in alieiialien 
fine or relief, wdtich had bi.cn jiald or » ompoundetl for^ 
None of these entries were stainjH'd, mu’ titi-. wa'< tlu 
only evidence of title jiroduccd. 'rben- wa-^ no evidence 
that these tw^o picc(‘s of waMc land, or ullier of them, 
had ever been demisi-d by copy of court-ro!!, or that 
there wan within llic manor of any custom it* 

P p 
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create cupyliolds) or to grant any part of the waste 
thereof to hold as in the nature of copyhold. 

The Court desiring to hear the counsel against the 
order of sessions, 

Knox and Trollope argued that the pauper took such 

fi 

an interest in the land under the licence granted to him 
to build, us entitled him to reside on it irrembvably, 
upon the common law principle that a man shall not be 
disseised of his own; and therefore he acquired a settle¬ 
ment by forty days residence. That some interest 
passed is plain from the copy of court-roll; and if the 
land be demisable by copy of court-roll it is sufficient, it 
need not be demised time out of mind (a); and there¬ 
fore a grant by copy of court-roll of a parcel of the 
waste within a manor, which docs not appear to liavc 
jccn granted by copy of court-roll before, may be good 
to confer a settlement, [b] Admitting however that the 
jjauper liad not a legal interest; yet the mere sufiering 
him to build on the land was an acknowledgment that 
ho had some interest; as if a man, without any convey¬ 
ance executed, should stand by and see another build 
on the land, he would be told by a court of equity that 
he could only resume the possession on certain terms, (c) 
And it is unreasonable, that after a party has been led 
to incur cxpence in consequence of having obtained a li¬ 
cence from another, that the other should be permitted 
to recall his licence, and treat him as a trespasser; for 
which reason it is laid down that a licence executed is 
not countermandable, but only when it is executory, (rf) 
And here it is executed. 

(a) Co. Lit. 58. 1 . (A) Rex V. WarUhi^tin, t T. R. 241. 

p) Sec I.fl Keayon C. J. in R, v.BalterloH, 6 T.A’. J56. 

(rf) 8£oj/t3zo. 


Lord 
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Lord Ellrnborough C. J. A licence is not a grant, 
but may be recalled immediately; and so might this 
licence, the day after it was granted. We cannot take 
into our consideration what it may be conjectured a 
court of equity would determine in this case. Perhaps 
a court of equity might interfere, but can we say with 
certainty that it would? We ought to see that the 
party.has clearly an equitable interest, and not merely 
such a claim as might possibly indtice a court of equity 
to interpose in some way or other. This was a mere 
lli^)er&onal licence, and not like one of the cases cited, a 
grant’by copy of parcel of the land. («) Here the 
pauper never had a more perfect estate than the licence 
gave him, tJiat is, a permission to ocaipy, 

Bayley J. Wc cannot know how a court of equity 
would deal with this case; probably the utmost that it 
w'ould do w'ould be to grant an injunction if an ejects 
ment was brought. But here is no grant of any inte¬ 
rest in land; I cannot say that the pauper took any 
estate; and therefore this would be a new species of 
settlement. 

Order of Sessions confirmed, {b) 

Pooler/ and Walfoi d were in support of the order ot 
sessions* 


' S^5 

x8i6. 
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( j ) Rtx V. IVurhhngtaa. 


{p) L e BIo) c j. was absent. 



5(S6 cases in HILARY TERM ' 

l3i6. 


rridity, 

t'ch. 9th. 


JVIoKRis and Others, Assignees of SaiiTii and 
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^^SSUMPSIT fur not roniJcring to the bankrupts an 
account of the sale of goods delivered by thorn to 
the defendant to sell, and sold by him. Money counts. 
Plea, non assumpsit, '.vith a notice of set-oflT. 

At the trial belbrc Klloihoungh C. . 1 . at the 

sittings after Tnnihj term 1814, a verdict was found for 
the plaintiff for 1090/. 7s. 8f/., subject to tlu- opinion of 
the Court on the following case: 

In October 1810 the defendant, a broker in T^omlo?}, 
advertised for sale by jmblic auction, on the 23d of that 
mouth, ‘-e\t nil lots of casks of spirit of turpentine, 
uiicier reriaiii pruned particulars and cvmdilion.s: one 
of wliich w.U', that tlit* lot or lots should be cleared at 


the buyer’s ex])ence iu fourteen days bom (he date of 
sale, aiul the remainder of the purehase-inoiiey to be 
paid on delivery in approved bills at two months, 
allowing li per cent, discount. On tlic moniingof the 
sale the bankrupts, who were merchants in London^ 
wrote to the defeudaut, directing him, — 

“ Provided the 88 casks of turpentine he had for 
sale that day could be CKported duty free, to buy ;i,part 
or the whole for tlieir account, at or under 96/ duty 
included. That llicy expected however he would put 
them down at the next advance above the liighcst 
real bidder, and that such advance would be below the 


above limit.” 


On 
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On that day the defendant purchased at the sale for 
the bankrupts 66 casks, and delivered them the follow¬ 
ing contract: 

London, 23d October 1810. 

Bought this day by order of Messrs. Smith, Chesmer, 
and jDotewf at my public sale, 3 3 lots, 66 casks spirit oi' 
turpentine, per prices and particulars at foot. — Re¬ 
venue, tare and dft.—To be cleared in 14 days, 
and to be paid for in approved bills at two months, 
allowing 15. i per cent, discount. 

(Signed) Stephen Ckashy, Broker. 

This sale-note was delivered by the defendant to the 
bankrupts on the next day, and the following account 
or bill of parcels was also delivered : 

• London, 23d Oct, 

- .. 181 o. 

6tli Niwt. 

Messrs. Smith, Chesmer, and Dox^u, 


Bought .at Stephen C/easbi/s public sale, 


Sixty-six casks, of turpentine 

d- 1094 

9 

*1 

Less IJ- per cent, discount 

^3 

^>3 

7 


leSo 

*5 

9 

Brokerage for buying ^ per cent. 

5 

9 

s 

Lot money . - - 

A 

2 

6 


£ 1090 

7 

8 


The bankiupts did not know at that I line to whom 
the 66 casks of turpentine belonged, the name of no 
principal being disclosed to them, and they knew in 
the purchase only the deibndant. Afterwards, about 
the 6th of November, they g.avc instructions to the de¬ 
fendant for shipping the turpentine, upon which occa¬ 
sion some arrangement respecting the shipping being 

P p 4 to 
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to be made, the defendant for the first time communi* 
cated to the bankrupts that the turpentine belonged to 
he Mesurier and Co., and referred thorn to Lc Mesnrier 
and Co. to get the necessary documents for shipping 
the goods. The bankrupts however afterwards altered 
their intention of shipping the turpentine, and deter- 

niincd to re-sell it here, and gave instructions to the 

« 

defendant, as their broker, to sell it on their account, 
and the defendant sold it accordingly, received the 
proceeds, and afterwards rendered an account of the 
sales to the bankrupts. The defendant had been em¬ 
ployed by Lc Mesurier and Co. to sell the turpentine 
for them as their broker, acting under a del a'eda'c 
commission, and on the 2d Fibritm-ij 1811 he paid 
them the amount, viz. T090/. ’]s. 8d., but had no direc¬ 
tions from the bankrupts either to guarantee the pjiymeut, 
or to ])ay the money t6 I,e Mesurier ami (’o. ; neither 
was the del credere^ or the payment, made with their 
knowledge or consent, nor di<l they know of ilie del 
credere until long after the turpentine had been re-sold 
by the defendant on their account. The bankrupts 
stopped payment on the loth January 18 ir, and on 
the 28tb of February a eomiiiiosion of bankruptcy was 
issued against them, under wliich the plaiiitifls were 
chosen assignees. The sum claimed by the plaintiffs 
was 1152/. 4s. 4d. as the balance due from the deteiid- 
unt upon the re-sale of the turpentine; against which 
the defendant claimed to set off' the payment made by 
him to he Mesurier and Co. 

And the question was, whether the defendant is 
entitled to set off such payment; if he be, then such 
payment will settle the account between the parties, 

II and 
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and the vcrdij!! must be for the defendant; but if othcr- 
\vis<^ then the verdict to stands for 1090/. 76'. M. 

This case was argued in last Trinity term by Reader 
for the plaintiffs and Comyn for the defendant. For the 
' plaintiffs it was argued in Substance thus: 

The defendant is at liberty to set off* this sum as the 
price of the turpentines, if he is to be considered as hav¬ 
ing sold them to ^milli and Co. in the character of u 
princi()al; aliter if he is to be considered as having pur¬ 
chased them in the character of broker on their account. 
That he acted as broker and not as principal is plain, as 
well from the order given him by Smith anil Co. and the 
sale noti‘ signed and delivered by him, as broker, as from 
the bill of parcels which conttiins a charge lor brokerage. 
And if there had been a coiUeniporuneous disclosure of 
the name of tJie principal to whom the goods belonged, 
this case would have diileicil in no respect fj*om other 
cases, in which it has been adjudged that the broker 
could neither detain the goods as upon a stoppage in 
trumilii, nor had .a lien on tlu'ni for tfie money paid, 
nor a set off. {a) It is true the disclosure was not niailc 
until afterwards, but as it was made before any thing 
intervened to change the rights of the parties, it is the 
same thing as if it had been made at first. And as to 
the del o'cdcrey it is a mistake to suppose that any agree¬ 
ment between a broker and one of his employers, can 
operate to abridge the rights of another of his employ¬ 
ers, who is a stranger to it, and, as to him, place the 
broker in the situation of principal, where by the course 
of his dealing he never assumed to act as principal; a 

(ff) Curnty V, Sharps 4 T.mf, *43. Cmnn'uj; v. FontsUrf ante, 
voL i, 494- 
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titl credc/e being nothing more than a giMranlce by the 
broker to llie particular employer for the solvency .of 
person who sliall buy the goods, by Which the employer 
.'lcqllire^ the additional security of hi# broker. There¬ 
fore it has been determined that a del credere commis¬ 
sion does not give to the broker atiy right of set off 
against a third person who is ignorant of it, unless he 
has dealt with such third person as principal. («)’ And 
if this defendant has no right under the statute of set 
off(6), which regards mutual debts, neither has he any 
under the statute (c) which extends to mutual credit, 
because there is no mutual credit,^u this transaction, if 
there >vas no privity between Smith and Co. and him as 
principal. 


For the defendant it was argued that the del credere 
placed him iu the situation of a principal. For a del 
erakne commission is an agreement between the broker 
and his employers that they shall look to him for the 
price, and in return he shall be considered as owner of 
the goods. Therefore lie is liable to bis employers for 
the price whether he lias received it or not. And so if 
he sell in his own name, he is to all intents, iis between 
him and the vendee, the principal. (^/) It is true his em¬ 
ployers may interjioso between Jiiiii and the vendee, and 
the vendee will al'torwards act at Ins peril, il he pays the 
broker, but until that time the broker is to U' considered 
as principal, and may sue the vendee for the price, though 
the goods are known to be the property of a third per¬ 
son (c); or if the vendee be sual by the principal for 

•,.7^ lidiut V. Eamt antt, vol 11. ua. {/>) a f?. s ij- 

(0 j a. i. r. 50- s. a 8 . 

(rf) Ilsu^htou v.Mafthews, i J 3 . tr P. per ChamireJ. 

(f) fVillian’S v^Millvigton, i //. Bl. 81. 

the 
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the price, he may set off any demand he has against 
the broker (a ); or the. broker himself if he be sued shall 
likewise have a set off. (b) All which shows that he is 
to every intent the owner. And as to the two cases 
cited conha, they afford the clearest distinction, because 
in them tlie name of the principal being disclosed in the 
first instance, there never was any Ciintract between the 
vendors and the broker as principal. 

Cii>, aciv. t uU. 


1816. 


Mohui 

Cl.LASB\ 


Lord ELLtNBORouGn C. J. on iJiis tiny delivered the 
judgment of the Gc^urt. 

The pleadings and facts are stated so shortly, and so 
well in the case delivered to the Judges, tieil they cnnnol 
be abridged. The }»oiut he d<'c ided is a simple one, 
namely, can this claim ol tlie (U fendaiit be allows d 
either a set off, or imilcr the 'if.tutc of 5 G^o. z 
The case vaiies from tliat of (Jjc-tc v. Dubois, 1 1 '. H. 

112. in tins, that the sale was made by the defendant 
as a broker, and that the principal was disclosed befoie 
any transaction on which tlic defendant’s claim is 
founded, took place. The deleridant charges com- 
mission, which he ought not to have done if the good., 
wore his own, and the jsiile note is sigm'd Sfop/mr 
(Jlensbif, Broker, noticing the sale as made at hi" 
public sale. It is clear ihcrcfon' that he was selling 
the goods another person at such his public sale, 
though that person was not then named. The goods 
were to be delivered in fourteen days, and paid for on 
delivery in approved bills at two months; there was no 
need to name the principal till thc.se fourteen days were 

(.’I Ceoi}re\ 'T. R 359. 

(i>) Orotfs V'J)id' 0 iu iT. AiiS. Jihe \. jD/cirfion, jj. i8j. ff^teu- 
hU V. Heberts, % Cumjh. N. 1 ‘. C. 586. 

expired. 
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expired. On their expiration, (the dth of November^ 
nhen the goods were to be cleared) the documents for 
the shipment where to be procured; the defendant 
then tells the bankrupts that the goodi belong to the 
Xe MemrierSi and refers them to that house for the 

^ t 

documents* This is an important date in the t]9ws* 
action; the bankrupts were then in credit and continued 
so for a month afterwards: the defendant wished to 
have no trouble about the shipn\eiit. The disclosure is 
made, but the goods were not shipped, and nothing 
appears to have been said or done either by the de¬ 
fendant, or the Lc Mesuriers, respecting the stipulated 

+ * 

mode of payment. The question between the parties is, 
did this disclosure make the bankrupts debtors to the Le 
Mesuriers, and take away frdm the defendant the power 
of paying the Le Mesuriers so as to establish the present 
clainj. The assignees say it did, and rely on the ordinary 
legal rights and obligations of principal and factor in 
cases V here the principal is known. The defendant con¬ 
tends it docs not, and relies on his commission del 
credere as his authority, though that was not known to 
the bankrupts till after the defendant had resold the 
goods on their account. Whether the bankrupts after 
the disclosure of the principal, might or might not, if 
they had known of the commission del credere^ have 
paid the defendant safely, is not material to the point 
now in dispute, nor whether the Xe Mesuriers could or 
could not have prevented their so doing. I|, fact the 
bankrupts did not for a long time know of the com¬ 
mission del credere^ and the he Mesiu'iers did not 
interfere. We think that this case must be considered 

. I 

as if the principal had been disclosed at the sale. 
'The existence of some other person as principal than 
the defendant was in effect tlien disclosed. From the 

natun? 
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nature of the contract it was not likely that any thing 
should intervene, which could vary the situation of the 
parties, or ailect their obligations and rights between 
the day of sale wid day of delivery. In fact nothing of 
that kind did happen, and the principal being disclosed 
before delivery, before payi^nt, and before any steps 
could be taken either to remove the goods, or to carry 
into edect the mode of payment stipulated for, we arc 
of opinion that the principal comes into his entire 
unabridged rights, and that the several parties arc 
under the siime obligations to him as if his name had 
appeared on the fa^ of the contract. If this be so, 
the case of Gw nejf 4 ‘ v. Sharpe^ 4 Tawit. 242. is a 
strong authority to shtwv tliat the defendant cannot 
support Ills claim. In tliat»casc the factors had not a 
commission del credere, but were liable to the vendors 
under a special guarantee, the ctfect of which will be 
spoken to presently. And tlie buyers had accepted a 
bill drawn by the principals for the price at the creilit 
stipulated for, which they ha<l proved under the com¬ 
mission of bankrupt. Tliis shewed that the sellers in 
that case meant to resort to the buyer in the first 
instance, as the Le Mesuriers might undoubtedly have 
done here; but the question was there, whether' the 
factor by taking up that acceptance after the credit ex¬ 
pired could acquire the right of holding the goods, and 
so paying himself 20^. in the pound at the expcnce 
of the other creditors of the bankrupt. Here the ques¬ 
tion is whether the defendant by a voluntary payment 
made after the stipulated time for credit expired can 
acquire a right of set-off, or a right under the 5 G. 2., 
which will have tlie same effect? The point to be 
decided is the same in both cases. We think It wms 

pioperly 
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properly decided in Gwney v. SharjiCf*tiioA that that 
determination governs tlie present case. . This Court 
gave t>ome intimation of their opinion on this point in 
Cimming v. Fo7rsiery i Matile ^ Selw. 494., but as the 
judgment in that case was put on another point we 
only refer to it The dinendant relies on liis commis¬ 
sion del credetCf or rather on some expressions, w^hich 
have at different times been reportctl to have been used 
by Judges of great name, on tlie eflbct of such a com¬ 
mission. In correct language a commission del crederr 
is the premium or price given by the principal to the 


factor for a guarantee, it presu^j|wscs a guarantee. It 
is precisely stated in Cumming v.J^rr^/c;-, i ikf. <$ *^.495;., 


“'That the defendants in that case at the time ol'effect 


ing the said policies for Hill guaranteed the solvencj’^ ol* 
the plaintiff and other underwriters on the policies to 
Hill, and sent the policies to Hill with their guarantee 
indorsed thereon, and charged and were allowed by him 
a dd credere commission upon tlicin.” This term, 
however, commonly, though incorrectly, is used to ex¬ 
press the guarantee itself. But whatever tcriii is used, 
the obligation of i he factor is the same ; it arises on the 
guarantee. The guarantor is to answer for the solvency 
of tlie vendee, and to pay the money, if the vendee doe^ 
not; on the failure of the vendee he is to stand in his 
place, and to make his default good. Where the form 
of action makes it necessary to declare upon the gua¬ 
rantee, application to the principal must be stated on 
the record. In ail cases it must, if required, be proved, 
though in the case of a foreigner very slight evidence 
may be sufficient. Lord Man^eld is made to say in 
Ch (Ti'e V. Dubois, I T,R. 11 2. “ That a commission del 
credere is an absolute engagement to the principal from 

14 the 
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the broker, and makes him liable in the first Instance, 
that there is no occasion for the principal to comm uni- 
cate with the underwriter, though the law allows the 
i^rincipal for his benefit to resort to him as a collateral 
security.” Some exprea^otols nearly similar, and pro¬ 
bably tbunlled on them, hali^ fallen from otlier Judges 
in Hmgfiton v. MatthewSf 3 Bos. 4 * Ptdt. 489. With 
all thS respect which is due to Lord Mav^cld and those 
Judges, we cannot accede to these piopositions thus 
generally laid down without restriction or qualification. 
The doctrine contained in them, as so laid dt)wn, ap¬ 
pears to us to reverse the relative situations of principal 
and factor, and to a tendency to introduce uncer¬ 
tainty and confusion into the law on this subject. 'I'he 
laxity of practice mentioned by Mi*. Justice liuHer \\\ 
Grove V. Dubois may have prevailed, as in tlie casi> of a 
foreign buyer the broker is most probably tin* agt-nt of 
that buyer, and the principal is seldom inquired after. 
But such practice cannot alter the legal rights of parties 
arising on the instrument or tcrais of their contraci. 
The principal must always be debtor, and that, whether 
he is known in the first instance or not, except when ihe 
broker has by the form of the instrument made himself 
so liable. Upon the whole, we are of opinion, that the 
claim made by the defendant in this ca^e caiuint 
be supported, and that the verdict mu-^t sumo to. 
1090/. 75. M. The same principle with what i'« lics’i 
laid down has been before recognized by ns in the ca^f 
of Koster V. Easouy i M. tS* iS. 11 y• 
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m][icie&^of assurjuiG^(»i the 
|ue<! m^oooL, at and firom tdver- 
y and the plaintifP declares in three 
ihra»^S!t l< 5 ss; in llie isl, by capture; in 

wve^^^fora*" ^ restraint, and detain\pcnt of the per- 

dcfcatcd^io^T^ ^os-exm'cisiwg the powers of govmn^it at Fayal; 

to become au and 3^1}* hy capturcj^ Jjkirratry af thi^^riners, and 
only, by the ftHcges m 

tio'nVnrtctutn cduttf, fhitt Ijc .had jncpf^^furUier expence in 
hult before^ suing, laboju'ing, ami travdling fo^the recovery of the 
action brought, ship. Moncv counts, Plcft »on asiumpsili and the 
tion iteundci defendant paid 35/. 13s. 4^/. percent, into court. At 
a^toi^rit” die tiial before Bayley 5 , at the ‘iiunmcr assizes at 
the? t he asTiIred P^oncasttT 1S14, thci’c wtts a verdict for the plaintiff for 
may not have jm average lo'sS with hberty to him to move to enter a 

to pay more _ " “f 

than Its worth vcrdict for a total Ipss, if the Com t should be of that 
insured from opinion. And upon its being moved for that purpose, 
StmvLcime, Court directed a special case to be made, which 

^"*’'^°a[nd policies, comprising the usual risks and 

iii^'riimcnts provisions, were made by the plaintiff and subscribed 
ai (l?bL/o>^age by the defendant on the nth and i^th oi' Dccemba 
cirncd *813^, upon the thip and vo3Mge mentioned in 

where procccd- 

tcedings were initituttd 5 n the Admnalt^ Court, and «icntencc w.i, pronoiinctd in fa* 
vour ol the assured; but appeal ww madu against such sentence, and the issurrd aban¬ 
doned, which abandonment the undenviitei refused to accept, and afterwards the 
rem(^der of her cargo was sold at ^oya , and the law expences paid thereout, and the 
rest left as a deposit to answer tbe event of the appeal, “in order to obtain the release 
of the ship, and afterwards the thip returned toZntrfool: Held that thcassuied might 
recover as tor a total loss in slu action brought after the ship’s return to Ltvtrpeal. 


the 
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the declare^ion. On the ipth ot' December the Tar^ 
tar^ with a cargo Intended for barter on the coas>t 
of j^ica »for the produce^ of that country, sailed 
i^frcm Uverjpodl dn the voya]ge'’ itisured, manned with 
twenty mariners, and carrying sixtecrt ,guns. ‘ On 
the 3ist*of Janumy iSSi^Mn hcr;^course to Ukrm 
/rf'oneyshe was captured \yy &.Frtiich frigate. The captors 
took Xin board the frigate the captain of the Tartar, and 
fourteen of her crew, and plundered or threw overboard 
a consulerable part of iier cargo, the greater part of her 
stores, provisions, and water, thirteen out of'sixteen 
great guns, all her small arms, and all her ammunition, 
her long boat, instrtl^ents, register, end all her paj^rs, 
except the log-book. The French cominaiulcr Uien 
gave her up thus plundered to the master of Portuf^uese 
achooncr, which he liad previously captured and burnt, 
putting on b<mrd the captain of the Tarta) and fourteen 
of his crew, fourteen other British sailors, the Poriiignese 
captain, and twenty-one of his crew. Tlic French com¬ 
mander ordered the Portuguese captain to n)ake for the 
nearest land, which was Buoiia-Fisia. The Tartar was 
left by the frigate very short of 'provisions and water, 
and with only an old chart and quadrant, and in this 
state reached Biiona-Visia on the second day after she 
parted from the frigate, whore she took in such provi¬ 
sions and water as could bo procured by barltTing part 
of the cargo left on board by the Ft each. After staying 
one day at Buu7ia-Vista she sailer I for MuJtixi, but the 
crew being ungovernable, and often drunk, roac and in¬ 
sisted on going to one of the western islands, and she 
accordingly sailed for Fayal^ and arrived there on thp 
2 if>t of February. There was no discipline on bokrdp 
but such command as there was, was exercised by tht' 
VoL. IV. Q q captain 
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capt&in of the Tariau As soon as she reached 
the Portuguese master laid claim to the vessel, and to 
what remained of the cargo as his property, in conse¬ 
quence of the donation of the French commander, ami 
instituted proceedings in the ordinary court there. A 
few days after her arrival iiic ship and cargo were seissed 
under a written warrant from the court, and 

< 

colours hoisted. 'Lhc Portuguese master petitioned to 
land the cargo in order to sell a part for the support of 
himself and ciew, they being then out of all provisions 
and water, 'rins claim the captain of the Tartar re¬ 
sisted, but the ship was detained at I'aijal during the* 
proceedings in the admiralty court there. On the lotfi 
of March the captain of the Tartar wrote to the plaintifi 
to communicate the then state of affairs, and added that 
he had leave to land the remaining part of his cargt», 
and to sell it for the benefit of those whom it might ul¬ 
timately concern, and that he hoped all would soo?i b» 
settled. On the ist of Apiil sentence was pronounced 
by the Court in favour of the captain of the Tartai ; 
against which sentence the Puiitigiiese master insisted 
on. appealing. The letter written by the captain of thr 
Tartar on the loth Match reached the plaintiff* 01 j 
the 4th of April, and the plaintiff immediately commu¬ 
nicated it to the defendant, and the other underwrilcrs. 
and gave them notice that ho abandoned to them the 
ship and cargo, and demanded a settlement as for a 
total loss, which abandonment the defendant and the 
other underwriters refused to accept. The remaining 
part of the cargo w as landed and sold at Faydl, and tlu’ 
dibbursements of ship and crew, and the law expenccb, 
were paid thereout, and the remainder the captain of 
the Tartar was obliged to leave in the hands of a Por~ 

7 iuguese 
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fjifguese to tatw&c the Portuguese ffiaster’s farther apfieal, 
ill order to obtain the release of his ship. From the 
loss of her cai^o, hnd the otha* causes, and the want of 
stores which ccAild not be procured at Faydt, the ori¬ 
ginal voyage became impra<‘Ucable. On the nth of 
Ma^i and not befoi'o, the captain of the Tartat got 
lxis*iession of the sln'p, and on the lath slic sailed from 
¥a^<d for Liverpool, and arrival at Liverpool on the 
29th. When she left Pupal, slie could not have been 
sold then* for more than 600/., but was wortli, to be sold 
\i\ Liverpool, 1300/. The expence of navigating her 
from Fayal to Liverpool v/ns 2%il. The sum deposited 
at Fapal was 427^. 185. 9^/., which is to abide the-invent 
of the appeal. The appeal is against tl»e sentence or¬ 
dering restitution of the stiip and cargo to the captain, 
and this appeal is still pending. 'I'lie writ in this action 
was sued out on the 3d o^June 1814. The money paid 
by the defendant into conit is more than .'jufficient to 
pay his proportion of tlic los*;, supposing it to be an 
average loss. 

The question for the opinion of the Court is, whetlier 
tile plaintiff is entitleil as for a total loss. If the Court, 
‘'hoiild be of opinion that he is, the rule to be absolute; 
d otherwise, the rule to be discharged; witli libca'ty to 
turn the case into a special verdict. 

7 'his case was argued in hist ’Frinify term hy Joy for 
the plaintiffj and Ihcha) ihon fin’ the defendant. For 
the plaintiff it was argued, tst, that tliis was a total loss 
jit tlie time of abandonment. For at that time the ship 
uas ca])tured, plundcreil, dismantfed, and given away; 
stripped of her cai'go, stores, provisions, arms, ammiuii- 
lum, charts, and inslruments, without the possibility of 

Q q 2 vpl 'cmg 
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1816. re^ciag them ,* no part of her trading performed; the 
renewal of her voyage impracticable; the ship ftself in 

iV'l'IVEIl 

the posses'cion of a forei^er; every thing gone but the 
Hhnbckson. probability of its being restored, except 

lit a ruinous expence, Anj^ if all these circumstances 
combined do not amount to n total loss, wmit^is it that 
shall constitute a total loss, to entitle an assured to 

t 

abandon ? 2dly, If the abandonment was well made, 
the plaintiff’s right to recover shall not be defeated by 
subsequent events. For by the abandonment the plain¬ 
tiff acquired a right to enforce his in|}i^nity from the 
underwriter presently, because an abandonment is in 
the nature of a present demand; and “ as a present 
demand cannot properly be made without a present 
right, if there is a present right there is a correspond¬ 
ing obligation to accede to it de prasenti” {a) It is 
true that “ to authorize an abandonment there must bn 
actually a total loss, or in the highest degree probable, 
at the time of abandonment (i);” but the right of action 
docs not depend on the abandonment’s being accepted^ 
but only upon its being properly made. For all the 
foreign jurists agree that abandonment once made on 
valid grounds is irrevocable by both parlies. Thus 
Guidjoii (c), “ a ship arriving at a port of safety after 
abandonment made, must belong with all her profits to 
the underwritersand in the terms of Valin (d), “ by 
reciprocity of reason after abandonment declared the 
assurer cannot under pretext of the return of the vessel 
dispense with paying the sum insured.” So Emeri- 

(a) Per Lord Mlion C., Smith v. Robertson, a Doruf. 474. 

{h) Per hold MlUnborough C. J., Anderson v. IVallts, ante, vol. i. a.40. 

(0 (d) An. 60. 
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gon(a), My ship is taken; lhave abandoned;fit is 
relcalbd by the captor, or otherwise regains its liberty ,* 
my underwriters are entitled to the benefit of such 
abandonment without any power in me to deprive them 
of it under pretext of the return of the vessel. Uy iden¬ 
tity (iderkUi) of reason I have a right to compel them 
to tlie payment of the sum insured, without any power 
in them to defend themselves under the same pretext.’* 
And it is added, “ Abandonment once made is irrevoc¬ 
able.” Also Pothier (&), “ Abandonment transfers 
the property irrevocably to the underwriters;” and 
Guid, (c), It IS equivalent to a transfer ;*’ and Valin 
says (d), “ I cannot abandon a ship caj)tured on condi¬ 
tion that if re-captured she shall still belong to me ;*’ 
and again, “ After abandonment declared {signi/te) 
the effects insured belong to the assurer (e);” and 
EmerigoUi referring to Valin, adds, “ This'transfer of 
property is of the very essence of abandonment.” Thus 
it appears that the time of abandonment, and not the 
lime of action brouglit, is tlie period to determine the 
right of the assured to recover for a total loss; and it 
was resolved in Dorn. Proc, that an assured may aban¬ 
don notwithstaiiding the ship is in safety for the benefit 
of the owners. (/) Bainbridge v. Nielson {g) was decided 
upon the ground that the assured abandoned untler n 
mistake of fact; so that the abandonment was not well 
made, and the sliip afterwards arrived and earned her 
freight. Also granting that an unconditional restitu¬ 
tion of the ship might have made a difference, there is 


(fl) Ttaite dts Asmt f.17. j. 6., where note that the lefercrrc to 
Path. Tnutddu Control A'Asm-t Ho. 138. ought 10 be No> 135. 

(i) Train du Coutrot d'Aifur., No. 35. (c) C. 7. art. 3, 

{d) Ait.HJ. (f) Art. 60. {f) Smith v. 1 J)ou. 349. 

{g) 10 East, 319. 

Q q 3 nothing 
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iiothiug Jikc it in tliis case, for nmi camiat at thL mo- 
niont that the asRnred will succeed in the appeal; and 
the restitution is fettered will) a pledge dependent upon 
the result of the appeal. 

For the defendant, it was denied that the abandon- 
lacnt was vicll made. For after the captures,' the sliip 
was again resumed by her crew, and the captain had 
the command of her; and as to the donation made by 
the French commander, it cannot be supposed that this 
conferred any right, and so the rourt at Fayal deter- 
mined; and though an appeal has%^7 made against 
this determination, and a tleposit rbqmred of the as¬ 
sured, it never can be presumed that the result of that 
appeal will be contrary to ajl justice, so as to brijig the 
deposit into liazurd. And the captain so far from con¬ 
sidering it a total loss writes that he hoped all would 
soon be settled. 15 ul in order to warrant an abandon¬ 
ment tlic assiircd must be ousted of his possession in 
such a way as to be in its n.aturc permanent; and there¬ 
fore an embargo is not necessarily a good cause of 
abandonnmnt. (a) And here the detention was tempo¬ 
rary, viz. to abide the event of the Portuguese master’s 
claim, and the ship has since been liberatcil, and arrived 
at her port, and the defendant has paid his proportion 
of the actual damage. And if at the lime of bringing 
the action, the plaintiff h.is been indemnified, what pre¬ 
tence has he for maintaining it ? As if a creditor insure 
the life of his debtor, to the extent of his debt, and after 
the death of the debtor, is paid the debt, he cannot 
recover against the underwriter, (b) Or if that which 
in its inception a temporary loss, turn out siihse- 


(rt) K-c McCarthy v.Ahet, 5 
(/'} (jcditll V. Bcldero, y 1 ' nt, 77 

<|iienl lu 
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<iiieHtly^ and before action brought) to be only a partial 
Joss, 4he assured shall not by reason of bis abandon¬ 
ment, while the loss was temporary, be entitled to 
recover as for a total loss, {a) As to vi Browtu 

perhaps it was considered that the ship was held for the 
benefit parties; if not so, it seems contrary to 

Parso7is\. Scott {b) and other cases. 

Cur. adv. x vU. 


i3l6. 


M'IVer 

Hesdcrsdn. 


Lord Elleijborougu C. J. on this day delivered 
the judgment of ttve Court. , 

'J’his was aft action upon two policies of assurance 
underwritten by the defendant on the ship Tartar., 

w * 

brought to recover a total loss, and the (|uestion upon 
the facts stated in the cass is, wliothcr the plaintiff is 
entitled to recover as for a total loss, or whether it be an 
average loss only. (Here his Lordship slated the case.) 
It has not been disputed, nor can it with ajiy colour of 
argument be contended, that on tlie 4fli of April 1814 
there was not a sufficient ground for ilie abandonment 
'of die ship, which was on that day made to the imder- 
wriiers. I'lie sliip had beeti captured, plundered of 
thirteen out of sixteen of her guns, and of her stores, 
mul possession of her was not restored till afterwards, 
i. e. on the 11 th of Map 1814. But it has been argued, 
that as a contract of assurance is a contract of indem¬ 
nity, therefore the nature of the damnification at the 
time when the action is brought is to be regarded as 
the criterion of the right to recover as for a total loss; 
and if at that time what liad antecedently been a total 
loss had by subsequent events ceased to be so, and had 

(i) a 7 aunt. 365. 


(..) Bw'hhl^e'i.NiihQn, loMasttiVi- 

Qq 4 


become 
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become an average loss merely, that a compensation as 
for an average loss could alom be recovered; atfd the 
case of GodsaU v. Boldero, 9 72., principally de¬ 

cided upon the authority of Lord Mamjkld in Hamilton 
V. Mend^f as to this point, and the case of Bainbridge 
y. Neihon, 10 Bast, were cited for tWtfe ^purpose- 
But in the former of those cases all cause of damnifica¬ 
tion had ceased before the action brought, and in the 
latter (which was an action as for a total loss upon a 
capture and abandonment as hcic) th©:^ was an entire 
restitution of the ship insured in state, 

and she afterwards earned her freighrf^o that all pre¬ 
tence of total loss with referen^id to time of bringing 

the action had in that case ceas^. I-Iere the guns and 
stores taken out of the shipi^ were never restored, her 
voyage was completely lost, and the ship itself was 
never fully liberated and restored but upon an actual 
deposit of a large sum, viz. 427/. i%i>.gd. to abide the 
event ol the appeal as to the entire right of the property 
in the ship itself, and subject to the risk not only of the 
plaintiff’s losing that deposit, but of being condemned 
in damages to a much larger and indefinite amount. 
Under these circumstances what can be s.'iid to be the 
limit of the plaintiff’s loss? If it is an average loss, who 
can state the amount of such average? And if not a 
total loss, by what circumstance and to what amount 
is it placed below that standard? The mere restitution 
of the hull, if the plaintiff may eventually pay more for 
it than it is worth, is not a circumstance by which the 
totality of the loss is reducible to an average one. If 
no abandonment had been already made, do not sufii- 
cicnt circumstances exist in this .case to warrant an 
original abandonment at the present moment? The 

6 voyage 
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voyage is lust; the oirgo which was to be conveyed in 
the ehipt is wholly gone i she is stripped of a great part 
of her necessary equipment, stores, anti furniture, and 
the ultimate recovery of any thing is uncertain, and at¬ 
tended with the trouble, expenee, and hazard of litiga¬ 
tion. ^ And can it be said that the effect of an abandon¬ 
ment, unquestionably competent to have rendered the 
loss a* total loss recoverable ns such at the time it was 
made, can be frustrated and disappointed by the con¬ 
tinuance in part of the same, and the odcurrencc in 
part of other i^i^^sory causes of loss of a similar 
kind ? It appear®) us- that there existed at the time 
of the abandonmcqj^ at time of the action brought, 
and that there contlhuetb exist at the present moment, 
circumstances fully sufficieiU to entitle the plaintiff to 
recover as for a total loss. 

Rule absolute. 


JIamsbottow and Others against IIarcouht 
and Bawden. 


J^A^VDEN^ an attorney of this court, was arrested 
upon a latitat, and gave bail to the sheriff in a suit 
by bill brought against him and Harcoiu t ]o\n\\y, liar- 


court having privilege of parlidmcnt. And upon a rule 
nisi that the bail-bond might be delivered up to be can¬ 
celled, and common bail filed, the question was, whether 
in this case Bawden should be allowed his privilege, 
where he was sued jointly with one who is privileged; it 
being contended on his behalf that an attorney only loses 
his privilege, where he is sued with another who is not 
privileged. And Rota is v. Maloti {a) was cited. 
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Attorney-General and Comyn^ who shewed causCf 
referred to Tidd^s Prac- {a) for the rule, that an attorney 
shall not be allowed his privilege, where be sues or is 
sued m autre droit, or jointly with his wife or other per¬ 
son who is not privileged. And though in this cose the 
person with whom Barden is sued has privilege <of par¬ 
liament, yet if the plaintiffs had sued by origuial, Ba>w- 
den clearly would not have been allowed his privilege; 
and the rule seems to be that wherever a different re¬ 
medy from that in which an cittomey is entitled to his 
jjrivilege lies against him jointly another, there 
he shall not be allowed his privilege. 

'' ■ - \ 

The Court agreed, that where an attorney is sued 
jointly with a person not* privileged, he shall not be 
allowed his privilege. Rut they inquired if thei'e was 
any' authority to the same effect, where an jp,ltorncy is 
sued with a privileged })erson. And it being admitted 
that there w^as not any such authority, they said that in 
the present mode of proceeding by bill the attorney was 
intitled to his privilege. 

Rule absolute, (h) 

Peake and Casbnd were in support of the rule. 

{'ij ';6, {h) See 2 Imp. Ptt ^6'^, '/Liitdit. 
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PRINCIPAL MATTERS. 


\bandonment, 

Vt*e Insurancp. 5. 7. ’ 

ACCEPTANCE, 

Bills of Exchange, 

ACTION ON THE CASE. 

> np'HE trustees of a public road, 
X who were empowered aud 
■required by act of parliament !o 
place lamps along the road, if they 
should think necessary, and to 
make contracts for the cleansing of 
the road, and to take a night-tolI 
ter the purpose of enabling them 
to light and watch the same, were 
held not liable in an action upon 
the case for an injuiy suffered 
by an individual in crossing the 
road at night, by- fulling over a 
heap of scrapings left on the road¬ 
side, after cleansing the road, with¬ 
out any lights, Harjis and Wife 
V. Baker, E. 5.5 G. fi. Page 27 
J, Where plaintiff declared that be¬ 
fore and at the time of committing 
the grievance, he was navigating 
his barges laden with goods along 
.1 ))ublic navigable cn’clv. and that 


AIT'IDAVTT. 

tlefendanf wTongfully moored a 
barge across, and kept the siunc 
so moored, from thence hitherto, 
and thereby obstructed thr public 
navigable ert ek, anti j)i evi uteU 
the plaintiff from navigating Ins 
barges so laden, per quod plaintiff 
v\a.s obliged to eonvey bis goods a 
great distance over land, and was 
put to trouide and cxpence in the 
carnage of his goods over land: 
Held that this was such a special 
damage for which an action upon 
the case would lie. Rose and 
Others v. Mdes, E. 55 G.3, P. lOI 

AFFIDAVIT, 

See Error, Writ of. Quo War¬ 
ranto. 

Affitlavit of debt, “ that defendant iV 
indebted to plaintiff in GOOOi, upon 
a bond, bearing date, &c. and 
made and entered into by defend¬ 
ant to plaintiff in the ijonal sum of 
‘J5,000u without shewing the con¬ 
dition of the bond, is insufficient; 
and the Court discharged defend¬ 
ant 



ARMY. 


ASSUMPSIT. 


.5«S 

ant on common bail. Bosauquct 
and Others v. FiUisj T. .W G. :i. 

■ Page 329 

AMENDMENT. 

1. Where a verdict was given for :i 

sum exceeding the damages in the 
declaration, and judgment entered 
for the same, and writ of error 
upon the judgment assigning that 
for cause, ti»e Court allowed the 
plaintiffs to amend the judgment 
and transcript in a .term sub¬ 
sequent to that in which the judg¬ 
ment was signed, by entering a 
remittitur for the excess. Usher 
and AnotherDanset/ and Others, 
E.5BG.3. ‘ 

2. The Court refused to allow plain¬ 
tiff to amend a fi. fa. wliere the 
defendant had become bankrupt 
before sale of the goods taken 
under it. Hvnt v. Pnsmnny T. 
55 G.3. 

ANNUITY, 

See Bankrupt, 2 . Debt, 1 . 

APPEAL, 

See Mandamus, 5 , 6. 

An appeal does not lie to the quarter 
sessions against an order for relief. 
The Kinfr'v. The Jmlice^ of Devon, 
M. 56 G. 3. 1-2J 

appointment. 

See Overseers. 

ARMY. 

In trespass against the adjutant of 
a regiment of local militia for ar¬ 
resting and imprisoning a serjeant 
in the same regiment, upon a 
charge of nnsoldier-likc cooduet in 
cxciting’disobedienee and mutiny, 
it is a good defence upon the 
general issue that the action was 
not brought wdthin six months after 


tlie fact committed ^ but if the ira- 
jjrisunment is continued by de¬ 
fendant, in pursuance of orders 
from the commanding officer of the 
regiment, to a period within six 
months, the action lies; unless the 
continuance of it be justifiable on 
the part of the commanding officer; 
and such continuance was held to 
to be justifiable where it was in 
order to bring plaintiff to S' general 
court-martial for uttering words in 
the presence of several serjeants 
and others of the same regiment, 
nmouAtlKg,j.tlci§ disorderly condui t 
on tll,4rl|^ft^|i^:p]aintifF to the pre- 
jut^te order and militaiy 

di^l^ljino^’^ithin the l4th section 
of war, art. 2., al- 
Words uttered referred 
to 'mfOrder made by the eom- 
munding officer, which he was not 
strictly competent to make, and 
although plaintiff was acquitted by 
the sentence of the court-martial. 
Bailey v. Warden (/n‘ Error), M. 
.56 6*. 3. ‘ Page 4tK) 

A8SUMPSIT. 

Where a pauper had his leg acci¬ 
dentally fractured in one parish, 
and w'as* conveyed to the next 
house in an adjoining parish, and 
was confined there and visited by 
the overseer, and attended by the 
surgeon who attended the parish 
poor, with the knowledge of the 
o\erseer: Held that tJie surgeon 
might have assumpsit against the 
overseer for the expences of the 
cure; for there was not any obli¬ 
gation against the parish where 
the accident happened to pay these 
expences, and the overseer's know¬ 
ing of and not repudiating the sur¬ 
geon's attendance was equivalent 
to a request. Lamb'v, Bunce, T. 
55 G. 3. 27 i 


ATTOR- 



, BANKRUPT. 


BILLS OF EXCHANOJE. 589 


ATTpRNEY, 

See Privilege. 

* 

ATTORNEY, WARRANT OF, 
See Practice, 1. 

AVERMENT, 

See !I^vid£nce, 7, S. 


. BAIL, 

See Escape. 

1. Bail allowed to justity in respect 
of property, coi^^in^ partly of 
cash and partly^’^^ |t, freehold 
house at Cjlib7aUan'’^}JfSe^rdmore 
atid Othchy. Phm^T^QS G, i. 

na 

A native ui Englani^'jdl^ 
to Justify as bail, id. 
property partly in Euglddd, and 
partly abroad. Graham v. Ander¬ 
son, M. dU G. 3. , 371 


BAIL-BOND, 

See PLEADTIfG, 1. 

BAIL, RECOGNIZANCE OF, 

I 

See Scire Facias. 
BANKRUPT, 

5« Amendment, 2. Partners,! ! 

1. A transfer of a sliip and cargo at 
sea, conveyed by M. to S. as a 
security for money borrowed, by 
executing and delivering to S. a 
bill of sale of the ship, a policy 
upon ship and cargo, and indorsing 
tlie bills of lading, was licld not to 
pass the property to S., where S. 
neglected, upon the ship’s return 
and notice thereof, to take posses¬ 
sion, or to do any act to notify 
the transfer of the property to 
him; but that the property passed 
to the assignees of M., who be¬ 
came bankrupt, as being in the 
possdisiou, order, and disposition 


of M. at the time when he became 
bankrupt within the stat. 21 Jac.l. 
c, 19. Also that an agreement be¬ 
tween A7. and tlie captain^ that 
the captain shoubl have one-fiftli 
sluire of the profit of loss of the, 
voyage on ship and cargo, did not 
jirevent S. from taking possession. 
Afet/r and Others, Assignees, v. 
Glennie and Others, Assignees, 
T. 55 G. 3. Page 240 

2. A surety in an annuity deed who 
is compelled by the annuity credit¬ 
or after the bankruptcy and allow¬ 
ance of tlie certificate of the prin¬ 
cipal to pay several sums for arrears 
due after the issuing of the com¬ 
mission, is not within stat. 49 G, 3. 
i. 121. A. S., and therefore may 
liavc an action against the princi¬ 
pal for such sums, and hold him to 
bad. Welsh v. Welsh and Another, 
7’.55G.3. 332 

BASTARD. 

1. Order of Hliation on tJic putative 

father, stating that the child u 
Ukel}! in hemme chargeable, held 
suHicient, without shewing that it 
na.s iietiially ehargcable. i?cr v. 
The [nhabttant'i of Hurtinglon 
Upper Qua tier, II, 5f) G, 3. 559 

2. If the ordcT diiects a ,vuin to be 

paid tow uriLs the Jying-iu and main¬ 
tenance, It seems to be enough, 
without stating that the siiai was 
expended by the overseers. And 
if it be stated to be on complaint 
of theuvei'cers of a township it 
need not state that it is a townsJiip 
maintaining its owm poor. ib. 

BILLS OF EXCHANGE. 

1. A bill of exchange, drawn in this 
form: “Pay to our order,” &e. 
signed in the name n/ /lut persons 
and Co., and iiccepteilTliy'ciefend- 
ant, may be decl.ired upon by the 
indorsees a* a bill drawTi by an ag¬ 
gregate 



BdLLS OF EXOUANtH^. 


BOND. 


grcgate firm, and H' it bepraved 
that the firm consists of only one 
ptTson, yet it in not a varuince. 
Bats OM Another v. Clive, E., 
o5G,S, Page 13 

The drawer of a bill of exchange, 
has no clfccts in the bands of 
the drawee, except tliat he has 
Mipplied him with goods upon cre- 
which credit does not expire 
untiUong after the bill \voakl be¬ 
come due, is not discharged by 
want of notice of the dishonour. 
daridge v. Dalton, T. 55 G. 3. 

226 

. Time given by the indorsee to the 
fixyee doet not disdiarge the 
drawer. i6. 

. Where the holder-? of a foreign bill 
of exchange, payable 60 days after 
sight, presented it to the drawees 
for acceptance, which being ic- 
fused, they protested it for coii- 
iicceptaiice, and afterwards, on the 
liay when it became due, presented 
it to the drawees foi payment, 
tiiiiking a charge for the expcnces 
of protesting it, to wdneh the 
drawees said, “ This bill will be 
paid, but we cannot allow you for 
n duplicate protest,” and the hold¬ 
ers refused to receive payment 
without the charges, and afterwards 
the drawees revoked their offer to 
pay; Held that they might well 
do so, for this did not amount to 
an acceptance of the bill by the 
drawees. Anderson and Others v. 
Heath and Others, T. 55 G. 3. 303 
. A bill of exchange payable at a 
banker’s in London, which, by rea¬ 
son of being mislaid, was not 
presented for payment, but the 
acceptor was some months aft to ¬ 
wards informed of its being mislaid 
was held not to be discharged, out 
that the drawer might set it off in 
an action brought against him by 
the acceptor, although the bankers 
ut whose house the bill was pay¬ 


able failed krthe interval, the 
acceptor had at all times up to the 
Rtilurc of the bankers a balance in 
tlrerr hands sufficient to cover the 
acceptance. Bebag v. Abztbol, //. 
56 G. 3* * Page 462 

6. Where the indorsee declared 
against the maker of a promissorj- 
note, that he made the same pay¬ 
able at ike house of Messrs. B. and 
Co., London, and upon production 
of the note at the trial it appeared 
that the address at the house of 
Messrs. J3. and Co. was not a part 
of fine note, but only a ineoioran- 
dum at the ft»ot of the note: Held 
that this was a variance. Kton \. 
ItusseU^ H. 56 G. 3. 50.” 

JJOARb OF CONTROL, 

See Mandamus, 3. 

c 

BOND, 

See Rklease, 2. 

In debt on bond, conditioned for the 
peiforman<-e of several things, il’ 
one of them be void at the commoii 
law, yet the bond may be good foi 
the others; as where it was con- 
ditit>ncd to pay money to the 
obligee upon the conveyance of an 
estate to the obligor, and to pre¬ 
sent the obligee's son to rfie nexi 
avoidance of a church, the advow ■ 
son of which belonged to the 
estate, if he wcrti then of age tu 
take it, oi' jf not, to procure the 
person who should be presented tu 
resign, upon notice of the son’s 
being 'pialified to take it, and to 
present him; Held that admitting 
that part of tjio condition for the 
presentation of the obligee’s son 
to be sinioniacal, yet the bond was 
good for the payment of the mo¬ 
ney. Newman, Executor of H. 
Nffwmanf v. NewmaUf £. 55 G. 3. 

66 
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COSTS. 


imOKER and principal. 

Whet'e defendant purchaised, as bro¬ 
ker for B.t the goods of A.^ for 
vvhoKi be soW them under a del 
credere commission, and did not 
disclose at the time tlie name of A.^ 
but disclosed it soon after, and id 
terwords pdid A. the price; Held 
that in an ijciion by the assignees of 
B, to recover the balance due upon 
A resale of the goods made by de¬ 
fendant on account of B., defend¬ 
ant not entitled to set off either 
under stat. 2 G.2. c. 22. 13., or 

,5 G- 2. c. 30. s. 28., the payment 
made to A. Morns v. deashy^ 
//. .*>6 6?. 3. Page566 

CANTEEISL^.; , 

,S><r Poor Rate, 2*^* 

CERTIORARI, 

.See Overseers. Sessions. 

1. Certiorari granted at the in&tance 
of the AtLomcv-Ocueral on behalf 
of a prisoner to remove an indict¬ 
ment for murder, found again-st 
him at the sessions for the city of 
Rochester i also a habeas corpus to 
bring the prisoner into this couit. 
The Kin^ v. Thomas^ M, 56 G. 3. 

1 12 

2. An indictment found at the quiir- 

ter sessions upon stat. 52 G. 3. 
e.15.5. .5.12. for disturbing a re¬ 
ligious assembly, may he removed 
into this court by certiorari behn e 
trial. Ttie King y. Wadhij^ H. 
56 fV. 3. 5( KS 

charter-party, 

fiee Freight. 

Where defendant chartered his sliip 
lu the commissioners of tlic trans¬ 
port service on behalf of tlic crown, 
to be employed as a transport, and 
the ship in the course of such cm- 
ploymenl made acvcial voyages 


mi 

from Deptford to foreign ports, and 
back, hmd that by the terms of the 
chart^-^arty, coupled with tlie 
nature of the service, a temporary 
ownership passed to the crown, so 
that defendant during the time of 
such service was not to be consi¬ 
dered as owner within the charters 
granted fb the Triniiy-Uouse^ 
which impose lighthouse duties, 
and for buoyage and beaconage, 
on the masters and owners oi' 
ships. The Mastery Wardens, and 
Amstanis of the Trinity*House v 
Ciarky T. 55 G. 3. 

CHURCH RATE, 

SVr* Mandamus, 2 

CODICIL, 

See Devi.se, 1, 

COPYHOLD, 
Mam).\mus, 1. 

COSTS. 

1. A suggestion cannot be entered 

under stat, 23 G. 2. c. 3.3. in order 
to entitle the defendant to double 
cost.s, after judgment by default 
and w rit of inquiry, but only where 
there has been a trial. Harris v 
Lloyd, K. .55 G. 3. 169 

2. 'i'he .sessions before whom a pa- 
ri.sh is acquitted upon Uie trial ot 
an indicinienl for not repairing a 
highway, may by their order award 
C. and /i. to pay costs to tlie pa¬ 
rish, although the names of C. and 
E. be not on the ,back of the m.- 
dictincnt, and although the indict¬ 
ment originated iu a presentment 
of A. and B. constables, whoie 
names arc on the indictment; and 
it is enough if die order is intituled 
as in the prosecution of C. and E., 
witliout shewing further that C. 
and E, ai'c prosecutors; neither 
need it appeal on the face of the 

order 
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countv rate. 


order that the indictment was 
tried, if thet appear by the record 
of the proceedings; and the order 
ijt good in form if it be for the pay¬ 
ment of the costs to the solicitor of 
» the parish. The King v. Ctmme- 
rellandEfliSt T* 55 G»3, Page 203 
3. Upon a petition to the House of 
Commons against the return of a 
member, and also charging the re- 
turning-officer with corruption and 
bribery, if the retuming-officer at¬ 
tend by his counsel and agent be¬ 
fore the select committee, and 
bring witnesses to defend himself 
against those charges, and -the 
committee report that the charges 
appeared to them frivolous and 
vexatious, which resolution is en¬ 
tered in the journals, and the re¬ 
tuming-officer obtain the Speaker’s 
order and certificate, pursuant to 
stat. 28 G, 3. s. 52., ascertaining 
the amount of his costs and cx- 
pences, debt lies to recover them. 
Trueman v. Lambert and Othcr'i, 
T, 55 G.S. 231. 

4.. The costs of a prosecution, in the 
borough court of Liverpool, for a 
felony committed withm the bo¬ 
rough, may be ordei-ed by the 
Court to be paid by thf t.eiuurei I 
of the county of Lancaster, tiie 
borough of Liverpool not having 
exclusive jurisdiction, nor any trea¬ 
surer like a county treasurer, nor 
any rate in the nature of a county 
rate, but contributing as a part oi 
the county to the county rate. 
The King v. Johnson, H, 56 G. 3. 

515 

COTTON, 

See Wool. 

COUNTY RATE. 

A charter granting jurisdiction to bdS 
rough justices over a district not 
within the borough, without words 
of exclusive jurisdiction, do^s not 


exclude the, county justiceii from 
rating the district to a county 
rate; therefore, where, by charters 
Eduf. 4. and /f.7. to the borough 
of Leicester,^ the borough Justices 
have^ exclusive Juri^ictTon within 
the borough, with a nou-intromit- 
tant as to the cOunt^ustices; and 
by.another charter,i^ 2 ., all houses, 
&c, within the parish‘of Sii Mary, 
in Leicestert are put uMer the go¬ 
vernment and jurisdiction of the 
borough justices, saving to all^ per¬ 
sons (heir rights and jurisifictions: 
Held that the justices for the 
county of Leicester might well im¬ 
pose a co^iy rate' upon a part of 
tlie iparish'df St. Mary, which lies 
Within. ^W^ounty, and not within 
thu botyiw^, although a rate in 
th^ i|BtUrc of a county rate liad 
been previously imposed for the 
same tune by the borough justices; 
and although it appeared that in 
one instance only in 1684, this part 
of the parish had contriLuted to 
the rate for the county at large, 
and that from 1768 to the present 
time rates in the nature of county 
rates had been as^esbed upon the 
parish at large by the borough 
justices; for before the charter 
Eliz. this part of the parish could 
not have been contiibutory to the 
boiough rates, and must have been 
by law contributing to the county 
rates, and the charter did not vary 
the place to which it should con¬ 
tribute from the county to the bo¬ 
rough; and though there was no 
poor rate, or petty constable, or 
other peace officer for this part of 
the parish, out of which the rate . 
might be levied by stat. f2 0. 2>,, * 
c. 23., yet the statute docs not op 
that account transfer the right 
from the county to the borough 
justices, and the 44 G.S, c.34. f.9. 
(local act) supplies any defect 
which there might be in 12 G. Sk 
c. 29. to warrant the levy. Bates 

v. IVtn- 



beSt. 

'v.^lVinstaniey and Another, M, 
SS G. 3. Page 429 

COVENANT, 

See Variance. Warranty. 

]. Covenant lies by devisee of land- 
in fee upon a covenant made by 
defendant fo the testator, to whom 
defendant convened the lands in 
fee, that defendant was lawfully 
seised, drc. and had a good right to 
convey, <Src.; for such covenant 
runs with the liind, and though 
broken in the lifetime of testator, 
is continuing breach in the time 
of the devisee, and it is sufficient 
to allege for damage Ihat thereby 
the lands are of less vRlue to the 
devisee, and that he is‘prevented 
from selling them so advantage¬ 
ously. Kingdon v. Nottle,* E. 

a. 3. 53 

. Covenant lies by the heir, upon a 
covenant made to the ancestor and 
his heirs, to whom lands are con¬ 
veyed in fee by husband and wife, 
that he and his wife will make fur¬ 
ther assurance upon request of the 
ancestor and his heirs; and the 
heir may well assign fur breach, 
that his ancestor requested the 
husband, that he and his v, ife v, ould 
levy a fine to pass the estate of tlio 
wife legally to him and liis heirs, 
which they refused to do before 
their decease, per quod after ihe 
death of the ancestor th(‘ devisee 
of the wife ejected tlie heir. Jones 
and AnaC’^x.y. Khig, 2\ 55 G. 3. 

188 

DEBT, 

See Sheriff. 

. Debt does not lie at the common 
Jaw, nor by stat. 8 Ann. c. 14. for 
the arrears of an annuity or yearly 
rent devised payable out of lands 
to A. during the life of B., to 
VoL. IV. 
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whom the lands are devised for life, 
paying the same thereout, so long 
as the estate of freehold continues. 
Wehh v, Jiggs and Martha his 
Wife, £. 55 G.3. Page 113 
2. Debt lies by the assignees of a 
replevin bond against one of the 
sureties in the detinet only. And 
where they declared that at the 
city of C., and within the jurisdic¬ 
tion of the mayor of the city, they 
distrained the goods of W* H. for 
rent, and that W. H. at the said 
city made his plaint to the mayor, 
&c., and prayed deliverance, &c.; 
whereupon the mayor took from 
him and the defendant, and another 
person a bond which they all three 
executed, conditioned for JFl IJ 
appearing before the mayor or iiis 
■ deputy at the next court of record 
of the city, and there prosecuting 
his suit, &c.; and thereupon the 
mayor replevied, &c.: Held tliat 
it was not ground for special de- 
rounei, tiiat the declaiatioii did 
not shew a custom for the mayor 
to grant replevin and take bond, 
and did not shew that plaint vva» 
made in court, fVilson v. Hobday, 
E.55G.3. liiO 

DEL CREDERE COMMISSION, 
See Broker. 

• / 

DEPOSITIONS. 

Set Ev idence, 2, 3. 

DEVISE, 

See Will. Foreign Court. 

1. Devise to J. B. of all his plant¬ 
ations, lands, tenements, negroes, 
slaves, cattle plantations, stock, 
.^Hitonsils, and hereditaments in the 
island of St. Kitts, to hold toJ. B., 
his heirs, executors, See., accord¬ 
ing tt> the nature and quality 
R r thereof, 
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thfercof. to the use that fr. B. 
EhovUd have one clear annuity or 
rent'Charge of 150/. for his life, to 
be issuing out of said plantations, 
&c., and subject to and chargeable 
as aforesaid to the use of J. B., 
his heirs, executors, &c. according 
to the nature and quality of the 
premises. Codicil, reciting the 
death of IV. B., devised the said 
annuity to trustees in trust for M. 
G. for life, to be raised out of his 
said plantations and estates, and 
paid in same inepjiQer and with like 
remedies as directed in favour of 

' W, B. Second codicil revoked 
that part of first in which he had 
given to M. G. 150/. per ann, and 
instead thereof he cave 20/. per 
ann. to M. G. for life. Third co¬ 
dicil revoked that part of the will 
in which he devised to J. B. all 
bis estate and property in St. Kitts 
and declared the same void, and 
gave and bequeathed the said pro¬ 
perty to ./. B. in fee: Held that 
the annuity given to M, G. by the 
1st codicil was not revoked by the 
last codicil, nor reduced by the 
2d codicil, die 2(1 codicil not being 
executed according to the statute 
of frauds, which is in force in the 
said island of iS^. Christopher. Bech¬ 
et t and Another, Assignees of M, 
Ooidd, JVidoie, a Banhuj^, v. 
Harden and A iotherf E, 55 G. 3. 

Page 1 

. Devise, 1st, to my wife all my 
gof»ds, to her and her heirs, 
also three cow-commons to her 
and her heirs ; 2illy, to my two ne.^ 
phews all that piece of land called, 
&c., also to my nephews all that 
piece of liinil called, &c, as tenants 
in comniou, and to their several 
heirs and a-^signs for ever; Sdly, 

“ I give to i. C. aU that my house 
and premises at P. I also give1(flk 
J. C. alfikat my land in P. and R. 
to his heirs and assigns for 


ever Held that J. C. took a fee 
in the house and premises as well 
at‘ in the land. Fenny d. CoUvigs 
v. Ewestace, E. 55 G, S. Page 58 

3. Devise of lands to B. D.t his 

eldest son, and his heirs; but if it 
should happen that It. D. shoidd 
die and leave no issue, then to his 
son fV. D, and his hhirs; and if he 
should die without issue, then to 
his son E, D., &c.: Held that Ft. 
D. t(k/k an estate tail. Bansey v. 
Gr^ths, E. 55 G. 3. 61 

4. Devise to his wife and daughtei 

E* Jointly during his wife’s life, and 
from and after her decease to the 
use of E. for life, and from and 
after her j^ease to her first and 
^very otbqjr son, according to seni¬ 
ority, a^d^jtor want of such sons to 
her daughter or daughters to be 
equally divided, and if there should ‘ 
be no more than one daughter, to 
her use; and in default of such 
issue ol“ his daughter E., to his 
daughter M. for life, then to her 
first and every other son, subject 
to the like restrictions and hmita- 
tions, and for want of such, to the 
daugh ter or as many d aug h t ers ofM. 
to be equally divided ; and for want 
of such, to his daughter C. for life, 
{remainder in like manner); andfor 
want of all suck issues, to his own 
right heirs for ever; Held that 
the remainder to M. and her chil¬ 
dren was not a contingent remain¬ 
der defeasible by the event of E.'i^ 
dying and leaving a daughter, in 
whom the estate vested ; but that 
such remainder took effect in the 
children of M. upon the death of 
the daughter of E. Goodright d. 
Lloyd and Others v. Jones and^y 
Others, E. 35 G. 3. 6S^ 

5. Devise to his wife for life, re¬ 
mainder to trustees, &c. remldnder 
to his daughter for life, remainder 

_ to trustees, drc., remainder to the 

‘ heirs of her body; and for want of 

■* such 
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such ts$u£i, remainder over in fee: 
ii' being his will and meaning^ihat 
after the decease of his wife, his 
daughter should have only an es¬ 
tate for life, and that after the de¬ 
cease of his wife and daualiter the 
premises should go to otra vest lu 
the heirs of the body of his daugh¬ 
ter; and for want of such issue, 
should go over in foe, and that 
his daughter should not have any 
power to defeat his intent: Held 
that the daughter, uotwithstanding, 
took an estate tail, and barred the 
remainder over by suffering a ro- 
covei'y. Jtue, dem. Thohfrv. Bed¬ 
ford, M, 5G G. 3. l^age 362 
(>• Devise to wife of “ tdi^id singu¬ 
lar my freehold lam^,,messuages, 
and tenements at, &c. dr elso^dicre 
together with all my liousuhold 
goods, &c. f»>r life, and after her 
decease then all the .said CAfales, 
goods, &c. to be divided among 
my sons (naming five) share ui»d 
share alike:” Held that the sons 
took a fee in the lands after the 
death of tlie wife, and tfiat the 
estate of one of them was well de¬ 
vised to nnothei, by a devise “ of 
all proportwuable share whieh 
belongs to me after my mother’s 
death, to him and Ins heirs. Roe 
dem, AUport and Olhets,y. Buion, 
!M. 56 U. 3. 366* 

7. IK'vise of testator's reversion to 
J. N, for life, with power to joint¬ 
ure and raise portions for younger 
children, remainder to his first and 
other sous, &c., w’itli power to J. 
N. and those in remainder duiing 
their respective possessions, to 
make leases of the lands In liiu'^sex 
and Huntingdonshire for not ex¬ 
ceeding 21 years, at the most rent; 
and of the lands in Middlesex and 
London for not exceeding 61 ycais 
at the iimal or other the most rent: 
Held that J. N, might well lease 
the lands in Midlesex upon a fine, 
and at a reserved rent, w lu^ rent 
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exceeded the rent reserved ■ tipon 
a former lease in being at the date 
of the will, and at the testator’s 
death, and upon which lease the 
then lessor had also taken a fine. 
Doe, d. Newnham and Another v. 
Creed, M. 56 G. 3. Piige 371 
S. Where 2\ T. was seised of a mes¬ 
suage and lands in a parish, and 
in two hamlets ^f the same parish, 
whicli he purchased of L., and let 
to a tenant at one entire rent, and 
afterwords other lands were allot¬ 
ted to him under an inclosure act, 
in lieu of the said lands, except 
the messuage and two acres, which 
remained as before, all which the 
.tenant continued to hold at the 
bume rent as before; and affev- 
w'ards T, 'L\ devised all his mes* 
suage, farm, and lands, &.c, situate 
in one of the two hamlets l)y name, ^ 
in the said parish whieh he pur¬ 
chased of i., .* Held that the l|hds 
in tlic other linmlet did not pass; 
and that evidence dehors the will 
to sliew that he intended to pass 
all the lands w Jiick he j)lu clmsed 
of L, was not admissible. Doe d, 
Tiirrell v. Dnford and Another, 
//.56r;. 3. 550' 

DILAPIDATIONS. 

The successor may have separate 
actions against the oxcejator of tlje 
late rector, for dilapidations to dif¬ 
ferent parts of the rectory. Vo/o/g 
yf.Munby, T.55G.S, 183 

EAST-INDIA COMPANY, 

See Mandamus, 3, ’ 

EJECTMENT. 

1. The lessor of the plaintiff in rject- 
meiit cannot release the action. 
Doe, dem. Bum and pthers, v. 
Brewer and Another, T. 55 G. $, 

2. A third person cannot defend as 
landlord upon the trial of an eject- 

H ) 2 menr, 
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ment, where it appears that the 
tenant in possession came in ns 
tenant to lessor of plaintiff, and 
paid rent to him, under an agree¬ 
ment that has expired. Doe^dem, 

* Knight, V. Lady Smytke, M. 
5t3 G. 3. Page 347 

ELEEMOSYNARY CORPORA¬ 
TION, 

Sec ManIsamus, 6. 

ERROR, WRIT OF. 

Leave refused to take out execution 
notwithstanding a writ of error, 
where it did not appear but that 
the declaration of the defendant 
that he would sue out a writ of 
error and delay plaintiff, was made 
before any action pending. An 
affidavit to ground a rule for leave 
to take out execution notwith¬ 
standing a writ of error may be 
sworn before judgment signed. 
'Baskett V. Barnard and Another, 
T. 55 G. 3. 330 

ESCAPE. 

Bail put in aft^ the term in which the 
writ IS returnable, is not an answtr 
to an action against the sheriff for 
an escape, brought before it was 
put in. Moses and Another, Assifr- 
nees,SfC.y*Norns,M.F>GG.^. 397 

EVIDENCE, 

See Devise, 8. Settlement by 
Hiring and Service, 1. Wit¬ 
ness. Pleading, '2. 

1. In order to establish a settlement 
by apprenticeship, it was proved 
that the indenture was only of one 
part, and that upon application to 
the pau])cr, who was then ill and 
died soon afterward.s, to know what 
hfld become of if, he declared th'.t 
when tjie indonturc expired it was 
given t^ him, and he burnt it long 
since; and it was also proved that 
etwpfiry wa.s made of the executrix 
of-the master, who said that she 
kncM nothing about it: Held tliat 


this proof was sufficient to let in 
parol evidence of the contents ol' 
tKte indenture. The King v. The 
Inhabitants of Mertdfij E. 55 O'* 3. 

Page 48 

Q. In an action by a copyholder 
againsil the lord of. a manor for a 
false return to a mandamus, in 
which mandamus a custom was set 
forth in respect df copyholds 
granted for two lives, that tqe sur¬ 
viving life should renew, paying to 
the lord siich Jine as shoftld be set by 
the homage, to be equal to two years 
zmproxea value, and not guilty 
pleaded, depositions made in an 
ancient suit, instituted against 
a forni^ jord of the manor by a 
person wj)^ claimed to be admitted 
to a cqpyhold for lives, upon a 
custom for any copyhold tenant 
l(^r life or lives to change or till up 
his lives, paying to the lord a rea¬ 
sonable fine to he set by the lotd or 
his steward, and which depositions 
were made by wstncisses on behalf 
of the said copyholder, were hold 
to be admissible evidence for the 
lord, as depositions of persons 
called on behalf of a person sttmd- 
iiig in pan jure with the now 
Copyliolaer, although it was not 
proved that the persons making 
such depositions were copyhold¬ 
ers, but It appeared only from the 
depositions themselves, thet they 
were such, iind were acquainted 
with the customs of the manor. 
And their depositions,, supposing 
them to be only admissible as de¬ 
clarations of persons deceased, 
were not inadmissible on account 
of their being made post litem 
motam, because the siime custom 
was not in controversy in the 
former suit as in the present. 
Freeman v. PhsUipps and Another, 
//. 56IG.3. 486 

3, In trespass qu*elaus. Jif«g. and not 
guilty, the issue at the trial being 
m which of two counties the/oc. *» 
situate, an exemplification 

of 
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of the depositions taken in an an¬ 
cient suit to perpetuate testimony, 
to which plaintiff and defelfdant 
wwe privies, was held to be ad¬ 
missible evidence at the trial, 
though it appeared that the inter¬ 
rogatories upon which the deposi¬ 
tions werg framed were leading 
interrogatories, such as would not 
have beeif allowed to be put at the 
trial. IViUtans v. Williams, H. 
56 Cr. 3. Page 497 

4. The king’s proclamation, reciting 
that it bad been represented that 
certain outrages had been com¬ 
mitted in different parts of certain 
counties, and offering reward for 
tlie discovery and apprehension of 
offenders, is adnnssih^'tvidencc to 
prove an introductory Sverment m 
an information for a libel, that di¬ 
vers acts of outrage had Jiieen 
committed in those parts. The 
Ktngv.fuUoji,H.56G.3. 535J 

5. So, a preamble to an act of par¬ 

liament, reciting the existence of 
such outrages, and making provi¬ 
sion against them, is admissible for 
the same purpose. ib. 

6. It is not a misdirection, if the 

Judge refer the jury to their own 
knowledge of any particular facts 
which have been proved, as matter 
of illustration only, and not as mat¬ 
ter of evidence. 2 b. 

7 . An introductory averment that 
outrages had been committed in 
and in the neighbourhood of N., is 
divisible; bo that it need not be 
proved that they were committed 
in both places ; and fourteen or 
fifteen miles from N. may be con¬ 
sidered in the neighbourhood, ib. 

8. An introductory averment that 
the persons engaged in such out¬ 
rages had been deputed to act un¬ 
der the direction uf some supposed 
and unknown person, called, &c., 
does not necessarily import that 
the person is an existing person, 
but proof that he was a fictitious 
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person set up fbV the purpose, is 
sufficient. Page 53‘i? 

examination, 

See Justices. 

» 

EXECUTION, 

See Error, Writ of. 

The Court refused to stay execution 
after verdict and judgment, which 
WM affirmed on error, until the 
^ trial of an indictment for perjury 
' against two of the plaintiff’s wit¬ 
nesses in the action, and the rule 
nisi having been obtained upon 
the defendant’s own affidavit alone, 
they discharged it with costs. 

‘ Warwick v. Bruce, E. 55 G. 3. 140 

EXECUTOR. 

Although a person cannot be charged 
us executor de son tort while he 
acta under a power of attorfiey, 
made to him by one of several ex¬ 
ecutors who has proved the will, 
yet jf ho continue to act after the 
death of such exe^tor, he may be 
charged as executor dc son tort, 
though he act under the advice of 
another of the executors wrho has 
not proved. Cottle v. E. Aldrich, 
Executor of C. Aldrich, deceofcd, 
T. 55G.3. 175 

FELONY, 

See Costs, 4. 

FIERI FACIAS, 

See Amendment, 2 

FILIATION, 

Sec Bastard. 

FOREIGN COURT, 

See Insurance, *4. 

In covenant to indemnify plainti.ff 
from all debts due from the late 
R r 3 partner- 
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partncivliip of plaintiff, defendant, 1 
and D. JB., and from all suits, &c. 
proof, of a copy of the proceed¬ 
ings in ^ foreign court in a suit 
there, instituted against the late 
partners for the recovery of a part- 
«nership debt, in which a decree 
passed against them for want of 
answer, j)er quod a sequestration 
issued against the plaintiff's estate, 
and he was obliged to pay the 
debt, &c.; was held to be conclu¬ 
sive against defendant, and that 
defendant was not at liberty to 
shew that tho proceedings wer^ 
erroneous. Tarlcton v. Turlelon, 
55 G. 5. Page ‘JO 

FRAUD?;, STATUTE OF. 

//„ a corn-faetor-at N., agreed to sell 
barley of the plaintiff to the de¬ 
fendant, to be delivered at L.\ 
warehouse at 7J., to go by the first 
boat of Tj, which went from N. to 
J)., at 38s. per quarter, v'bich was a 
higher pnte on account of its being 
to be deluered at L.'s expeiice; 
and (he barlty being then in the 
l ands of 2’,, the Hefendant desired 
Jnm to see it dciivered and mea¬ 
sured and put up jiroperlv, and the 
barley was sent by i-’s first boat, 
and the invoice delivered to the 
defendant, who requested time to 
paj', but afterwards lefused to ac¬ 
cept the barley: Held in assumpsit 
for the price that this was a con¬ 
tract for the sale of goods within 
”9 Car. a. c.S. s.Cf., and not" a 
mixed contract for the carriage as 
well as sale, though the price was 
enhanced by the carriage; and 
that the defendant having appoint¬ 
ed tho particular boat, and having 
desired T. to inspect the loading, 
did not amount to an acceptance 
on ilia part. Auey y, £meri/, T. 
55 0. 3. . 262 


FREKSHT. 

FREIGHT. 

i 

Covenant by charter-party made be- 
tweiu the master of the ship and 
the freighter, upon a voyage from 
Liverpooho M«ya»AWm,ana thence 
back toZ,,, that tho freighter should 
pay for the freight from X.to M. 
120/., and from M. tq,/,. at the 
rate of per W.for cotton,which 
should be delivered such 

freight to be paid as followf, viz. 
120/. for freight of the outward 
cargo to M., and as much cash as 
’ might be found necessary for the 
vessel’s disbursements in d/., to 
be advanced b} the freighter, his 
agents or assigns, to tho master, 
when required, free from interi'St 
and commission, at the current 
exchange of the place, and the re¬ 
sidue of such freight to be paid on 
deliyery of the cargo in L. The 
ship arrived at M., where the 120/. 
outward freight, and alsq. 192/. for 
the necessary diKburseinents of the 
ship, were paid or advanced by the 
freighter to the master; and the 
ship received her honioward cargo 
and sailed for A., but w-as lost by 
capture: Held that the tVeighter 
was not entitled lo rtf over back 
the 192/. De Silvalc v. Kendall. 
£. 55 G. 3. Fngt 37 

GENERAL AVERAGE, 
Insurance, 3,4. 

HEIRfci, 

(Sec Wakraniy. 

HGT^SE OF COMMONS, 

See Costs, 3. 

IMFORTA.TION, 

Sec Wool. 

IMFRISONMENT, 

See Army. 


INDICT- 
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INSURANCE. 
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INDICTMENT. ^ 

Sef ‘ Certiorari, 1, 2. Costs, 2. 4. 
Nuisance, 1, 2. Sentence. 

1. In an indictfhent for a libel against 
tv, S., omitting to allege tlrat the 
dclendant*pumhihc<l it “ of and 
coiicerninff W. S.,” held that such 
omission was not supplied by its 
being alleged in the introductory 
part, “ that the dcl'endant intended 
to vilify JV. S., he having been 
mayor of, &c., and to cause it to 
be believed that as such mayor he 
had practised corruption, and been 
guilty of abuse in respect to grant¬ 
ing a licence to one to retail 
beer,” &c., and concluding to 
the injury and disgrace ol' JV. S.” 
&c.; although the nuiucndos |^oint- 
ed the different parts of the libel 
to IV. S. and to J. and to the 
granting the licence. The King 
V'. Marsdoii E. ooCJ.tJ. Page 

2. Iiidictaicnt against a miller, charg¬ 

ing ill (ho same count that ho ix- 
ceived two separate parcels of 
b.irley, each of four bushels to be 
L-round at his mill, and that he 
delivered three bushels -161b. of 
natmeal and barley moal mixed, 
ither and differoni than the pro- 
lince of tho said four, bushels, is iil^ 
for the uncertainty to which of 
the four bushels it relates. The 
I 'idictnicnt is also ill it it do not 
shew a certain place where tho 
jiefemlant rocoivod the barley to 
i;rind. The King v. Haynes, T. 
r,3G.3. 214 

'i. Indictment does not lie against a 
miller for rccf'iving good barley to 
^tnd at lus mill, aiul deliveiiug a 
mixture of oat and ^barley meal 
different from the produce of the 
barley, and which is musty and 
unwholesome, /&»• 


INNKEEPER. 

An innkeeper is not answerable for 
the goods of bis guest, which are 
lost through the negligence of the 
guest, out of a private room in thil 
inn chosen by the guest for the pur¬ 
pose of exhibiting to his customers 
ins goods for sale, the use of which 
room was granted by the innkeeper 
who nt the same time told the 
guest that there was a key and 
-that he might lock the door, which 
he neglected to do. Burgess v># 
Clements, T. S5 G, 3. Page 306 

INNUENDO. 

See Indictment, 1. 

INSURANCE. 

See Premium, Return of, 

1. Where a ship, being under cou- 
duct of a pilot, in her course up 
the river to Liverpool, was, against 
the advice of the master fastened 
at (lie pier of the dock-biiMii. by a 
rope to the shore, anti left there, 
and she took tiie ground, and when 
the tide left her, fell over on her 
side and bilged, in conscipience of 
which when the tide rose she tilled 
with water, and the goods were 
wettt'd and damaged: Held that 
this was a stranding to entitle the 
.nssured to recover for an average 
loss upon the goods. Canulhers 
V . Sydebotham, E. 55 G. 3- 77 

‘2. The assured shall not be jirevented 
from recovering against the under- 
wTitcr an average loss upon a da¬ 
mage by stranding occasioned by 
tho neglect of a Liverpool pilot, 
appointed under stat. 37 C».3. c.78., 
while the ship is under lus con¬ 
duct. ib, 

3. The wages and provisnins of the 
the crew, while a ship remained in 
port, whither she was compelled 
to go for the safety of ship and 
R r 4 cargo 



INSURANCE. 


Guo 

cargo, in order to repair a damage 
oi'cosioned by tempest, were held 
itot to be the subject of general 
average; nor the expences of such 
repair; npr the wages and pro- 
viiiiuus of the crew during her 
detention in port, to which she 
returned, and was detailed there 
on account of adverse winds and 
tem[>est: nor the damage occa> 
Moned to the ship and tackle, by 
.standing out to sea with a press of 
sail in tempestuous weather, which 
)>rcs3 of sail was necessary for that 
. purpose, in order to avoid an im- 
peivding peril of being driven on 
shore and stranded. Poioer and 
Another v. Whitmore. E. 55 G, 3. f 

Page 141 i 

4. The insurer of goods to a foreign 
country is not liable to indemnify 
the assured (a subject of that 
country,) who is obliged by the 
decree of a court there, to pay 
contribution to a general average, 
which by the law’ of this country 
could not have been deinanded, 
where it docs not appear that the 
parties contracted upon the footing 
of some usage among merchants, 
obtaining in the foreign country, 
to treat the same as general 1 
average, but such usage is to be 
collected merely from the recitals 
and assumption made in the de¬ 
cree. 141 

An abandonment offered to be 
made by the assured to the under¬ 
writer, upon intelligence brought 
of the capture of the goods in- 
.sured, which the undei writer re¬ 
fused to accept, was held not to 
entitle the assured to recover as 
for a total loss, where before 
action brought, the goods were 
recaptured and ai rived at the 
place of destiiiation, by which a 
partial loss only was sustained; 
for the asffuted can only recover 
an indemnity for such Joss as he 
has sustained at the time of action 


brought. Patterson v. Rihniff 
Af.5GG.3. PageSiW 

6. Tte striking of a ship on a rock, 
w’here she remained a minute and 
a half, and w’as laid on her beam 
ends, was held not to constitute a 
stranding within th^ meaning of 
that term in a policy of assurance. 
M‘Dougle V. The Royal Exchange 
Assurance Company^ 11. 56 G.S. 

503 

7. An abandonment made after cap¬ 

ture, under circumstances which 
would entitle the assured at the 
time to iccover as for a total loss, 
is not defeated so as to become an 
average loss only, by the mere 
restitution and return of the ship's 
hull, before action brought, if the 
restitution be under such condition 
as to make it uncertain whether 
the assured may not have to pay 
more than its worth: as where a 
ship insured from Liverpool to 
Sierra Leone, wHs captured, plun¬ 
dered, her guns, stores, papers, 
and instruments taken away, and 
the voyage lost, and was carried 
to Fayal, where proceedings were 
instituted in the Admiralty Couct, 
and sentence was pronounced in 
favour of the assured; but appeal 
was made against such sentence, 
and the assured abandoned, wliich 
abandomneni the underwriter re¬ 
fused to accept and afterwards the 
remainder of her cargo was sold 
at Fayal, and the law expences 
paid thereout, and the rest left as 
a deposit to answer the event of 
the appeal, in order to obtain the 
release of the ship, and afterwards 
the ship returned to Liverpool: 
Held that the assured might re¬ 
cover for a total loss in an actii^ 
brought after the ship’s return to 
Lwerpool. M*Ivery. Henderson, 
IL 56 G. 3. 576 

JUDGMENT, 

See Practice, J. 


JURY. 



LEASE. 


00! 


. JURY. 

\Vl)ere a common jury panel was re¬ 
turned, together with a special 
jury panel, and no special jurjTvian 
appe^ing, the cause was tried 
by a common jury, the trial was 
set aside, nolt v. Mcddcnacroji, ' 
fi. 56 G. 3, Page 467 

JtrSTICES. 

An order of removal made by two 
justices, upon the examination of 
the pauper taken by one of them, 
pursuant to stat. 49 G. 3. c. i.-l. 
need not state the special circum¬ 
stances of taking the examination, 
Ac. The King v. South Lynn^ 
All Saints, M. 56 G. 3. 364 

LEASE. 

1. A lease for years ui consideration 

of a sum certain, and at a pepper¬ 
corn rent, does not require an ad 
valorem stamp. Roe dein. Larkin 
V. Chcnhalls and Another, E. 
55 G. 3. 23 

2. Lease of lands by indenture for 
21 years, with proviso that Jt 
should be determinable, by lessee 
or lessor, at the end of the hrst 7 
or 14 years, and memorandum, 
indorsed six years after the exe¬ 
cution of the lease, ‘‘ of its being 
agreed between the parties pre¬ 
viously to the execution, that the 
lessor shall not dispossess nor 
cause the lessee to be dispossessed 
of the said estate, but to have it 
for the term of 21 years from this 
present timewhich memorandum 
was signed by the parties, and 
stamped with a lease stamp, but 
not sealed; Held that the lessor 
m!^t, notwithstanding, determine 
the lease at the end of the first 14 
years; for the memorandum did 
not operate as a new lease and 
surrender of the first lease. Good- 
right dem. NkholU v. Mark, E. 

55 G.3. 30 


LICENCE, 

3. Lease for years by indenture ren¬ 
dering rent and lessee covenants 
with lessor that he will pay thi 
rent, and will not Msign without 
leave of lessor, proviaed that if the 
rent be in arrear, or if all or anj , 
of the covenants herinaper con¬ 
tained on the part of the" lessee 
shall be broken, it shall be lawful 
for lessor to re-enter; and there 
were no covem&ils on the part of 
the lessee after the proviso, but 
only a covenant by lessor that 
lessee paying, &c. and performing 
all and eveiy the cbvenants 
bcforc contained on his part to 
be performed, Ac. should qmctlv 
enjoy: Held that lessor could 
not re-enter for breach of tin 
covenant not to assign, for tht 
proviso is restrained by the word 
hereiuajicr to subsequent cove¬ 
nants, and though there were none 
such, yet the Court could not 
reject the word. Doe d. Speneex 
y. Godwin and Others, T, 55 G. 3. 

Page 265 

LIBEL, 

S'cc Evidence, 4. Indictment, I. 
LICENCE. 

1. A ship which is sent to a place 

within tlie limits of the S. S. Com¬ 
pany’s chailer, in order to bring 
home part of a return cargo of 
another ship, is not protected by 
the licence granted by the S. S. 
Company to that other ship 
Come and Others v. Barber, E. 
55 G. 3. 16 

2, A licence granted by the S. S 

Company cannot operate retro¬ 
spectively. lb. 

LIMITATION OF ACTIONS, 

Sie Army. , 


LLMITA- 
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LIMI'J'ATIONS. 


MANDAMUS. 


LIMITATIONS, STATUTE OF. 

Ip. assunipflit for moaey due on an 
accountable receipt, plaintiff, in 
order to taKlf the case out of the 
statute of limitations, called a wit¬ 
ness, who proved tliat he called on 
defendant, and shewed, him the 
receipt, and asked him if he knew 
any thing of it, to which defend¬ 
ant answered tliAt he knew all 
about it; witness then asked him 
for the amount; to which he an- 
ST * eu, it was not worth a penny; 
ht v^bould never pay it; that iuwas 
l.io signature, but that he never 
h id find never would pay it, “ and 
hcri'dcs," he added, “ it is out of 
(IfAe, and no law shall make me 
pivit:" Held that this evidence' 
was insufficient to charge the de- 
f jr (lant with it, for there was no 

' acl nowledgmcnt, but the contrary, 
that tlie debt ever existed. Ifovi- 
a oft V. Lomas, 11, 50 U-3. 1'. 4-57 

LIVERPOOL, 

See Costs, 4. 

' i^IA\'DAMUS. 

. Wlicio a copyhold Icnant tv'.ts 
forbid by the lord to cut iimler- 
v.ood u]>nn the copyhold without 
the lord’s licence, the (’ourt grant¬ 
ed a mandamus to the lord to 
permit him to inspect the court- 
rolls so i’ar as related to the cutting 
of underwood, after application to 
and refusal liy the lord, although 
there was not any suit depending. 
'J/it: Kfug V. Tower, E, 55 G. 3* 

161 

. Altliougli a mandamus does not 
lie to the churchwardens to make 
a church-rate, yet it lies to the 
churchwardens, &c. of two united 
paiishcs#W||^^stat. 10 Ann. c.lL, j 
to asscm^^^^meeting, pursuant to 
s. 21., for tne purpose of agreeing 
upon and ascertaining the monies 


and rates to be assessed for the re¬ 
pair of the church of one of those 
pafishes. The King v. The Chu rch - 
•wardens and Overseers ff the Poor 
qfSt,Ma^aret and St.John^ fVesU 
minster, T.55G.3. ^ Phge250 
3. Where the Court ol‘ Directors of 
the East-Jndia Company sent to 
the board of controul for their ap¬ 
proval, a draft of a disjlatch direct¬ 
ing payment to be made.to Pf-t 
formerly commissary of grain to 
. the Indian army, for a quantity of 
rice belonging to H., and taken by 
the comminder-in-chief for the 
use of the army (for the having of 
which rice in his possession H. was 
dismissed by the Court of Direct¬ 
ors, as being contrary to the exist ■ 
ing regulations,) and the board of 
controul altered the draft of the 
dispatch by substituting a different 
and higher rate of payment to 11. 
than that proposed by the Court 
of Directors, which the Court of 
Directors refused to transmit to 
India, denying the authority of the 
board of controul to make the al¬ 
teration ; upon a rule for a manda¬ 
mus to the Court of Directors to 
transmit flic altered dispatch, held 
tJiat fills alteration made by the 
board ivasiiot within 33 G. 3. c. 52. 

17., by which the board arc prohi¬ 
bited from directing the increase of 
the establishedsalarics, allowances, 
or emoluments ol'any governor or 
other officer in the Company’s ser¬ 
vice, unless proposed by the Di¬ 
rectors ; or Within s. 18., by which 
the board arc prohibited from di¬ 
recting the payment of any extra¬ 
ordinary allowance or gratuity to 
any person on any account 
ever, to any greater amount Wrau 
proposed by the Directors. And 
whether it be within s. 16., by 
which the board have authority to 
issue orders which relate to the 
civil or military government or re¬ 
venues only, IS a matter to be de¬ 
termined 



MANOR 


. mandamus. 

• 

k'nnined Ijy appeal to the privy 
counc^, and , not by this Court; 
but the Court enlarged the ruft to 
give the Directors an opportunity 
to make such appeal. The King 
V. Court of Directots of the 
Kast-India (^mpnniji T. 55 0.3. 

Page 279 

I. Mandainus*does not He to restore 
the clerk <ind treasurer ol' the 
guardians ol' the poor oi St. Ni¬ 
cholas* Rochester. The King v. 
Guardians of St. Nicholas^ Rnjies- 
ler, T. 55 G. f5. 321< 

). Where an order of removal from 
a township in Yorishire to a parish 
in Middlesex was executed on tlie 
12th oi January, and the Yorkshire 
Epiphany sessions were holden on 
the IHlh^ and the parish did not 
appeal until the Easter sSssions, 
when the justices refused to,re¬ 
ceive the appeal, this Couit would 
not grant a mandamus to the jus¬ 
tices to receive the appeal, it ap¬ 
pearing that the appellants were 
not ready to enter and try tlieir 
appeal at the Easter sessions, hut 
only to enter and respite. JVie 
King V. The Justices of the fEcd 
Riding oj YorJcf T. 55 G. 3. 327 

3. Where the founder of an clee- 
moiy^nary corporation by deed, 
28 Eliz., made by virtue of an .ict 
of parliament, granted that ihc 
same should be for the saslcntatiou 
of poor, needy, and impotent peo- 
ple,and especially ofsuch as should 
be maimed in the w’ars m the ser¬ 
vice of her majesty, to consist of a 
master and twelve brethren, to be 
appointed by him and his heirs, and 
that it should be governed by such 
rulgs and ordinances as were an- 
nf^d, or at any time thereafter 
should be made by him; and aflcr- 
wards he made certain ordinances, 
viz. that the people of certain 
towms and lordships should be pre¬ 
ferred to the places aforesaid before 
any other, according to a certain 


OIK'. 


rotation, and that tlje Bishop, Dean, 
jmd^ Archdeacon of Yl'orcest&i' 
should be visitors, and should cor¬ 
rect, punisli, and refo.rm fill abuses 
and offences to be committed bj 
the master and brethren, and see* 
that his ordinance truly executed 
according to its meaning; and at- 
terwards the heir of the founder, 
upon a vacancy of one of the bre¬ 
thren, appointed a person to suc¬ 
ceed who was a soldier maimed in 
the wars, ami poor and impotent, 
but not belonging to either of the 
toums or lordsliips mentioned in 
the rotation, against which ap¬ 
pointment three persons bclonglug 
to tlK‘ town next in the order of 
rotation, ivho were poor and impo¬ 
tent. ami some of tliem wounded 
in the sen ice. ajipeaicd to the vi- 
.sitois, on the ground tivat the ap¬ 
pointee was ineligible, and that 
thrn' were otliets beside them¬ 
selves belonging to the said town, 
who were tligihle: llelil that .such 
appeal well lay, and therefore the 
t'oiirt granted a nmudamus to the 
vi.sitois, wlio liad heard t!»e iwi- 
dence in .sucli appe.al, hut declined 
to act tlicrcin, to proceed and de¬ 
termine the appeal. The King 
The fiishop vf IVoicc.'ler and 
Others, M. 5(i G.3. Ihige-llo 

MAINTKNANCK, ORDER OJ’, 
See Bastard. 


MANOR, 

See EviiiFNcn, 2. Mandamds, 1. 

Tlie lord of a manor Jus no right t<' 
enter on a copyhold o('iuheritam.i 
and cut tinilu'r for his own u'-e. 
leaving sufficient for bote's and 
estovers, if there be no custom in 
the manor, fEhitcchimh Ilot- 
ivorlhyj M. 56 G. . -‘JR* 


MASTER 
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NEW TRIAL. 


OVERSEEUy. 


MASTER AND SERVANT, 

Soc Tkover. 

MEMORANDUM, 

See Lease, 2. 

MILLER, 

See Indictment, 2, 3. 

MISDIRECTION. 

It is oot a misdirection; if the Judge 
refer the jury to their own know¬ 
ledge of any particular facts which 
have been proved, as matter of il¬ 
lustration only, and not as matter 
of evidence. The King v. Sutton, 
11 .56 G. 3. Page 532 

MISNOMER, 

See Practice, 5- 

MONEY HAD AND RECEIVEId, 
See Partners, 2, 

MURDER. 

Sec Certiorari, 1. 

MUTINY, 

See Army. 

NEW TRIAL. 

1. In an action brought under the 

Chancellor’s order, a new trial 
may be moved for in the court 
where the action is depending, 
though the action could not be 
sustained without the aid of the 
Chancellor’s order. Carstairs and 
Others, Assignees of Kensington and 
Others, Bankrupts, v. Stein and 
Others, T.5r>G.^^. 1S2 

2. New trial refused after verdict for 

defendai^^pon not .guilty to an 
todictmd!|H||g’ a nuisance to a 
highway.^W%e King v. Mann, 
M^56G,S. 337 


NOTICE, £ 

/Ste Bills of Exchange^ 2 .^ 
NUISANCE, 

See Action on thf^Case. New^ 
Tria'L, 2. 

1. A person may be indicted for un¬ 

lawfully and injuriously carrying a 
child infected w-ith the small-oox 
along a public highway, in which 
persons are passing, and near to 
the habitations of the king’s sub¬ 
jects. The King v. VantandiUo, 
E, 55 G. 3. Page 73 

2. It is an indictable offence for an 

apothecary unlauijidlif and injuri¬ 
ously to inoculate children with the 
smsul-pox, and w’hile they are sick 
of it, •Htnlau.^ully and injuriously to 
cause them to ’oe carried along a 
public street. The King v. Bur¬ 
nett, 1\ 55 G. S. 272 

ORDER OF REMOVAL, 

See Justices. Settlement by 
Hiring and Service, 1. 

OVERSEERS. 

See Assumpsit. 

An appointment by rwo justices of 
over-^oers of the poor, may he re¬ 
moved into this court by certiorari, 
without appealing against it to the 
quarter sessions, and this court 
will go into tlie question upon affi¬ 
davit, whethi-r the place for which 
the appointment is made be a 
township or vill, and if it appear 
by the affidavits that it is not, and 
be not stated to be such, or that it 
is reputed to be such, the Cojurt 
w'ili quash the appointment. 

, King V. The Inhabitants o/’ Stand¬ 
ard Hill, M. 56 G. 3. 37ft 


PARTNERS, 



PLEADING. 


POOR-RATE. 
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P,^VKTNE11S, 

See Witness, 2. % 

1. It the aamcs of two partners in 
trade appear (among others) on 
the certificate of registry, as own* 
ers of a ship * tfie registry acts do 
not prevent the shewing how and I 
in whet proportions tlie several 
owners ar<f respectively entitled, 
and tlipugh the partners may derive 
title under different conveyances, 
yet if their shares were purchased 
with the pailnership funds, and 
treated by them as partiiersliip 
property, ami the partners become 
bankrupt, these shares will be con¬ 
sidered as the joint property. E.l 
parte Smes and Others, IT. 56 G. 3. 

I^agc 450 

2. Ira assumpsit against one of several 
partners for not delivering gc^ods 
with a count for money hail and re¬ 
ceived, to u Inch defendant pleaded 
that the promises were made jointly 
with A. and B. it appeared that 
defendaftt being paituer with 
and C. made the contract iiidni 
dually, tliough in the name of the 
partnership, find for the sale of 
partnership property, and that in 
fiaud of his partners he lecciveJ 
the money to his own use. though 
the bill drawn by him for the mo¬ 
ney wa.s in the partnership name: 
Held that plaintiff might recover 
the money so received undei the 
common count. Hudson and An- 
other Vtjtohinson, II. 5G C. 3. 1’7G 

PILOT, 

See Insurance, 1, 2. 
PLEADING, 

See Bills of Exciiange, 1—6- 
Evidkncl, 7, 8 . pAKrNKiis,2. 
Release, 2. Variance, 1,2,3. 

1. If a bail-bond be dated and made 
after iho return of the writ, the 


defmfcant may avoid it on non est 
Jacihm. Thompson Rodii M.56. 
G.3. Page 33S 

2. If plaintiff declares against the 

! sheriff lor a false return of nulla 

dona to & fa. against the goods 
of R. ami J. S., and alleges that 
“ although R. and S. had goods, 
&c. within his bailiwick, Ac. yot 
defendant,” «Src.; this allegation is 
sustained, though plainlil! do not 
prove that R. S. had any good.s; 
for it is severable that both or cither 
of them had goods, &c. Jo 'es v. Sir 
W. Clayton, M.56G.S. 349 

3. A way of necessity cannot be 

pleaded generally, without shew¬ 
ing the manner in wliich the laud, 
over which the way is claimed, is 
charged with it. BnUard v. Itar- 
Hson, M.5ii. 0.3. 387 

I’OLICY, 

t 

i)t’c Premium, Return of. 

POOR, 

See Assumpsit. 
POOR-RATE. 

1. The trustees under the will ol a 

person seised m fee of two third 
paits of a manor, subject to certain 
leases to a company of adventurers 
of the mines of lead, tm, and copper 
ore, and other minerals, under tlie 
moiH'8, commons, or wastes of the 
manor, at a rent certain, are not 
rateable to the relief of the poor 
for such rent; and therefore a rate 
by which they were rated kj one 
grobs sum Itirsiiih rent, and also 
111 respeci of their being owner.'* 
and occupiers of the moors, com¬ 
mons, ami u aste.s within tlie manor, 
w.is held ill. The Kingv. Wdhnnh 
and Others, T.55G.:i. 222 

2. A canteen in barracks demised to 
B. by the barrack-btKWdl^r ayear, 
at a rent of 15/. for rfie canteen and 
buildings, and also the further sum 

of 



PftAC riCE. 


9 


e(>6 * 

of 510/. foi* ihb privilegei^of .rising 
tJie tanie a canteen, anoi selling 
tbei'ein provisions and liq^uors, &c. 
usually Soitl by sutlers, with power 
oi'^ti^ss for the aggregate ^um, 

I was held to be one entire ?^nt for 
the canteen; and therefore iB,was 
held rateable to the relief of the 
poor as occupier of the canteen, 
in respect of the 525/. aggregate 
rent, .and not merely in respect of 
the 15/. TAe King v. Bra^ordy 
T. 55 G, S. Page 317 

POUNDAGE, 

See SiutaiFJ-. 

POWER. 

Ser p£ vi.se, 7* 

PRACTICE. > 

iIail, I, 2. Cektiorahi. Es- 
capj:. duRY. 

K In order to obtain lea^c to enter 
up judgment oU an old warrant of 
attorney, it must be sworn, that 
the defendant was alive on a day 
in full term; the cs.soign day is 
noc sufiicient. Etjlen s,. Warren, 
TyUSG.S. n-l- 

2. When in proceedings by original 

against four, the venue is changed 
into a county palatine on the ap¬ 
plication of three of the defendants, 
who appear separately by one at¬ 
torney, and undertake not to as- 
.sigu tlie mint of an original for 
error, the Court ■v»'ill require a si¬ 
milar undertaking fronitnc fourth, 
who has appealed by u diiferent 
attorney. Eceles and Anoiker'y-^ 
Holland and three Of here, T-' 
55 G. 3. * 233 

3. Affidavjt^f debt, “ that defend¬ 
ant .islj lH jltfed to plaintiff in 6000/. 
upon ia bearing date, and 


PREMIUM, RETUKIn op. 

made and entered iiAo by defbnd - 
apt to plaintiff in the penhl sum of 
25,0(X)h" without shewing the con¬ 
dition of the bond, is insufficient; 
and the Court dischai^ed defend¬ 
ant on common hail.- Bosanquel 
and Others, &c.v, Fillis, T. 55G.3. 

Pa^e 330^, 

4. The year being m ^gufes m the 
English notice does not make the 
service of the process *irr€gulaf. 
Butler V, Cohen, "tySS 0.3, 335 

5. 'Defendant discharged on common 
bail, «md notice of declaration set 
aside, on jthe ground of a misno¬ 
mer in the Christian name, upon 
application made before, the time 
for pmuding in abatemaw^^cpired. 

: Smiih V. Innes, M. S3 G. 3. *^360 

6. Service of a latitat directed to the 
sheriif of Surrey, at Batsons cof- 

^ fee-house in the city of London, is 
'irregular, and the Cpift't will set it 
aside. Seem if there l^e a doubt 
as to the confines. Chase\. Joyci 
M. 56 0.3. ^ 4.12 

7w' The sheriff may be ruled to bring 
in the body on the same day that 
he returns cepi corpus, if the time 
for putting m bail has expired. 
The King v. The Sheriff' of Mid- 
dlesex, ui a Caiiic of Poiichee v, 
Lieven, M 56 G. 3. * 427 

PREA^iBLE, 

See Evioence, 5. 

PREMIUM, RETURN OF. 

The assured were held not entitled 
to a return of premium upon a po- 
■ liey apand frorn.a place within the 
hmJts of the South-Sea CompMy's 
ehorl^er, the sliip, beinjg witlfmt a 
'. j[iibe)|ce'^Qin tlie, S. S. comp^ at 
the Cdmmi^Geihant of the risk, 
and 'ap to of her loss, al¬ 

though the assuired procured a li¬ 
cence sod'n as tlioy could, and 

before 







